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THE 


PREFACE 


Have in the enſuing Sheets, ſor 
the benefit of Entring Clerks and 
Attornies, in a plain and eaſy 

Method, laid down full Inſtructions 

when, and in what manner they are to 
commence and proſecute any Action or 

Suit in any of her Majeſty's Courts of 
Record at Weſtminſter, againſt any 

Peer of this Kingdom or Lord of Par- 


tiament, or againſt any of the Knights, 


Citizens and Burgeſſes of the Houſe of 
Commons, for the time being, or againſt 
their or any of their mental or other 
Servants, or any other Perſon intitu- 


led to the Privilege of Parliament, at 


any time, from and immediately after 
the Diſſolution or Prorogation of any 
Parliament, until a new Parliament 


ſhall 


The PREFACE. 
ſball meet, or the ſame be re- aſſembled, 
and from and immediately after an 
Adjournment of both Houſes of Parlia- 
ment for above the ſpace of fourteen 
days, until both Houſes ſhall meet or 
re- aſſemble; Which Proſecution is to 
be made in her Majeſtys Courts of 
Queen's Bench, Common Pleas or 
Exchequer by Summons and Diſtreſs © 
Infinite againſt the Lands, Tenements © 

and Hereditaments, Goods and Chat- 
tels of ſuch Peer or Commoner, or other 
Perſon intituled to the Privilege of 
Parliament, without arreſting their 
Bodies, during the time of Privilege 
of Parliament ; Having herein revi- 
ved the antient Courſe and Method of 
Practiſe, which hath lain dormant and © 
our of Uſe for feveral Ages paſt ; (the 
way of arreſting Defendants by their 
| Bodies, or ſuing them to the Outlawry, 
| being now only uſed inſtead of the afore- 
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faid antient Method of our Forefa- 
| mers). ©, 8 5 
5 I have alſo inſtructed them ſuſſici- 
| ently 


The PREFACE. 
ently in the Nature of Eſſoins, Na- 
gers of Law, and Challenges upon 
Trials either to the Pol or the Array of 
a Juror or Fury, with other Matters 
well worthy their Obſervation. 
Moreover I have ſhewed them the 
Method of commencing and proſecu- 
ting Cauſes In Equity in the High 
Court of Chancery, her Majeſty's 
Court of Exchequer, and the Dutchy 
Court of Lancaſter, by Engliſh Bill, 
and how to proceed thereupon by Letter 
or Subpana, according to the Directi- 
ons of the Act of 12 & 13 W. 3. 
Againſt any Lord of Parliament, Mem- 
ber of the Houſe of Commons, or any 
other Privileged Perſon. 
As to the Act of 12 & 13W. 3. 
It is (in my 2 4 Condeſcention 
ia the Abſtract, and muſt be own'd to 
be the greateſt that ever was known to 
have been done by any Parliament of 
England ſence the Conqueſt. For where- 
as their chief Aim hath been, in all 
Ages ſince that time, to ſet Boundaries 
ro 


The PRE FACE. 


to the Prerogative Royal, (witneſs the 
Statutes of Magna Charta, Charta 
de Foreſta, Petitions of Right, &c.) 
Never parting from any of their own © 
darling Immunities; Tet here we ſee © 
they quit and relinquiſh at once all © 
their Privileges (thoſe beloved Rega- 


lia) except arreſting and impriſoning 


their Bodies : And as they have been 
ſo kind to give Power and Liberty to 


their Creditor® to ſue, implead and 


proſecute in all Courts, both of Law and L 
Equity, not only themſelves, but alſo | 
their Favourites, menial and dome- 


ftick Servants and Attendants; So they 
have as generouſly and frankly laid 
down a patbetical Method how, and in 
what manner they ſhall be proſecuted in 


thoſe Courts: To follow which Directi- 
ons is the chief Scope of this Trea- 


tiſe. 
W. B. 


Re- 
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2 1 upon the Act 40 Anno 12 & 


13 Gulielmi tertii nuper Regis 
Angliz, &c: Inituled, An Ad for 
. preventing any Inconventencies 
that ma) happen by e of 
Parliament. 


This Act contains in it ſelf five Paragraphs. 
The Senſe of the firſt is; 


a 1. HAT any Perſon may proſe- 
2 cute any Peer of this Realm, 
| or Lord of Parliament, or any 


of the Knights, Citizens and 
Burgeſſes of the Houſe of Commons, for 
the time being, or their or any of cheir me- 


nial or other Servants, or any other Perſon 


intituled to the Privilege of Parliament, in 


any of the Courts of Record at Weſt min- 
ter, or High Court of Chancery, or Court 


. 


of Exchequer , or the Dutchy Court of 
Lancaſter, or in che Court of Admiralty, 
and in all Cauſes Matrimonial and Teſta» 


mentary in the Court of the Arches, the 
HJ — Courts of Canterbury and Tork, 
and the Delegates, and in all Courts of Ap- 
1 8 


peal, 
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peal, at any time from and immediately af- 
ter the Diſſolution or Prorogation of any 


Parliament, until a New Parliament ſhall 


meet, or the fame be re-afſembled, and 
from and immegiately after any Adjourn- 


ment of both Houſes of Parliament, for a- 


bove the ſpace of fourteen days, until both 
Houſes ſhall meet or re- aſſemble; And that 
the ſaid Courts reſpectively ſhall and may 


after ſuch Diſſolution, Prorogation or Ad» 


journment, proceed to give Judgment, and 
ro make Final Orders, Decrees and Sen- 
tences, and award Execution thereupon, 


any Privilege of Parliament to the contrary 


notwithſtanding. 


2. The ſecond Paragraph of this Act 


contains a Proviſo againſt the ſubjecting 


the Perſon of any of rhe Knights, Citizens 


and Burgeſſes of the Houſe of Commons, 


or any other Perſon intituled to the Privi- 


lege of Parliament, to be arreſted during 


the time of Privilege; Nevertheleſs allow. 
ing liberty to any Perſon or Perſons, ha- 


ving Cauſe of Action or Complaint againſt - 


any Peer of this Realm, or Lord of Par. 
liament, ſuch Perſon or Perſons, after any 
Diſſolution, Prorogation or Adjournment, 


as aforeſaid, or before any Seſſions of Par- 


liament, or meeting of both Houſes, as a- 
forefaid, ſhall and _ have ſuch Proceſs 
out of the Courts of King's Bench, Common 


Pleas and Exchequer, againſt ſuch Peer or y 


Lord 


ſ 
[ 
| 
, 
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Lord of Parliament, as he or they might 
2 have had againſt him out of the time of 
Privilege; And if any Perſon or Perſons, 
having Cauſe of Action againſt any of the 
ſaid Knights, Citizens or Burgeſſes, or an 
other Perſon intituled to the Privilege of 
Parliament, after any Diſſolution, Proroga- 
tion, or ſuch Adjournment, as aforeſaid, or 
before any Seſſions of Parliament, or meet- 
ing of both Houſes, as aforeſaid, ſuch Per- 


ſon or Perſons ſhall and may proſecute ſuch 


- Knight, Citizen or Burgeſs, or other Per- 


- fon intituled to the Privilege of Parliament, 


in the Courts of King's Bench, Common 


Pleas or Exchequer, by Original, Bill, and 


a " 
Ts „ 8 


Summons, Attachment. and Diſtreſs Infi- 


nite thereupon, to be iſſued out of any of 
the ſaid Courts of Record, which the faic 
reſpectiye Courts are impowered to iſſue 


againſt them or any of them, until he or 
they ſhall enter a Common Appearance, or 


file Common Bail to the Plaintiffs Action, 
according to the Courſe of each reſpective 


Court; And any Perſon or Perſons having 


Cauſe of Suit or Complaint, may, in the 
times aforeſaid, exhibit any Bill or Com- 
plaint againſt any Peer of this Realm, or 
Lord of Parliament, or againſt any of the 
ſaid Knights, Citizens or Burgeſles, or other 


Perſon intituled to the Privilege of Parlid- 
ment, in the High Court of Chancery, Court 


fer; 
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ſter, and may proceed thereupon by Letter 
or Subpena, as is uſual, and upon leaving a 
Copy of the Bill with the Defendant, or at 
his Houſe or Lodging, or laſt place of A- 
bode, may proceed thereon 3 And for want 
of an Appearance or Anſwer, or for Non- 


| pr e of any Order or Decree, or for 
r 


each thereof, may ſequeſter the real and 
erſonal Eſtate of the Party, as is uſed and 
practiſed where the Defendant is a Peer of 
this Realm; Bur ſhall not arreſt or impri- 
ſon the Body of any of the ſaid Knights, 
Citizens and Burgeſſes, or other privileged 
Perſon, during the continuance of Privilege 
of Parliament. 


* 
K. 
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3. That in caſe where any Plaintiff ſhall, _ 


by reaſon or occaſion of Privilege of Parlia- 
ment, be ſtayed or prevented from proſe- 
cuting any Suit by him commenced, ſuch 
Plaintiff ſhall not be barred by any Statute 
of Limitation, or non-ſuited, diſmiſſed, nor 
his Suit diſcontinued for want of Proſecuti- 
on of the Suit by him begun, bur ſhall from 
time to time, upon the riſing of the Parlia- 
ment, be at liberty to proceed to Judgment 
and Execution 6% 0 5 

4. That no Action, Suit, Proceſs, Or- 
der, Judgment, Decree or Proceeding in 
Law or Equity againſt the King's Original 


and immediate Debtor, for the Recovery or 


obtaining of any Debt or oy originally 


and immediately due or paya 


le unto his 
Ma- 


- 
% 
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Senatus Conſenſu ſublata. 
Majeſty, his Heirs or Succeſſors, or againſt 


any Accomptant, or Perſon anſwerable or 


+ liable to render any Account unto his Ma- 

+ jeſty, his Heirs or Succeſlors, for any Part 
or Branch of any of his or their Revenues, 
or other Original and immediate Debt or 
Duty, or the Execution of any ſuch Pro- 


cels, Order, Judgment, Decree or Proceed. 
ings, ſhall be impeached, ſtayed or delay- 
ed, by or under the Colour or Pretence of 
any Privilege of Parliament: Yer ſo never- 
cheleſs, that the Perſon or Perſons of any 


ſuch Debtor Accomptant, or Perſon an- 


 ſwerable or liable to Account, being a Peer 
of this Realm, or Lord of Parliament, ſhall 
not be liable to be arreſted or impriſoned, 
by or upon any ſuch Suit, Order, Judg- 


ment, Decrce, Proceſs or Proceedings, or 
being a Member of the Houſe of Commons, 
- ſhall not, during the Continuance of the 


Privilege of Parliament, be arreſted or im- 
priſoned, by or upon any ſuch Order, 


judgment, Decree, Proceſs or Proceedings. 


: 
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5. The laſt Paragraph contains a Provi- 
ſo, That neither this Act, nor any thing 


therein contained, ſhall extend to give any 
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Juriſdiction, Power or Authority, to any 
Court, to hold Plea in any Real or Mixt 
Action, in any other manner than ſuch Court 
might have done before the making this Act. 
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 Inftruftions for 1 Clerks as | 


Attornies, how to proſecute any Peer 
of this Realm, or Member of the 


Houſe of Commons, or other privi- 
leged Perſon out of the times of 
Privilege of Parliament, upon any 
Action at Common Law or Suit in 
Eguity, by Original, Bill, Sum- 
mons, Attachment and Diſtreſs Inn 
finite; or by Letter or Subpxna, 
Artachment and Sequeſtiution, ac- 
cording to * wee of the 
err Aci. 


N the firſt ce you te care to 
coinmence Your Action (if it be at 
mmon Law) immediately after, the Diſ- 
ſolution or Prorogarion of any Parliament, 
until a New Parliament ſhall meet, or the 
fame he ye-aſſembled, and immediately af- 
9 Adjournment of both Houſes of 
liament, for above the ſpace of fourteen 
days, until both "Houſes ſhall meet or re- 
emble; And then you may make your 
Præcipe to the Cutſitor, according to the 


nature of the Action you intend to proſe- 


cute againſt the Defendant; As if gots 


Senatus Conſenſu ſublata. 


Debt upon Bond, then you muſt make your 
* Pracipe (to the Curſitor of the County or 
7 City wherein you lay your Action) ac- 
cording to the Obligation; Which Curſitor 
will thereupon make you an Original Writ 
J 2 nature whereof is to ſummon the De- 
fendant to appear, by his Attorney, at the 
Retorn thereof, in that Court wherein the 
- ſame is retornable, to anſwer to the Plain- 
tiffs Action.) 

This Precipe muſt contain the Defen- 
dant's Name exactly as he is written in the 
Bond or Bill, with his Addition literatia, 
; to the intent that your Original (which is 
the Foundation of your Suit or Action) 
may agree preciſely with your Declaration 
to prevent Error: The Form of which Pre- 

cipe muſt be in this manner. 

Midd' ſſ. Præcipe A. B. nuper de C. in 
Cos tuo Armigero, alias dico A. B. de 
C. in Com Midaleſeæ Armigerum, quod 
4 Juſte, & c. reddat D. E. generoſo, 2001, 


Cs 
Or ret xv Paſch, - 
W. Tiſon. 


If chere be two Defendants in the Origi- 
3 nal, then the Precipe muſt be thus; | 


| Midd' ſſ. Præcipe A. B. nuper de C. in 
Com tuo Baronetto, alias did A. B. de 

C. in Comitatu Middleſexie Baronet- 

B 4 zum, 


2 
, 
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tum. Præcipe E. F. nuper de G. in Com 4 


tuo Armigero, alias dio E. F. de G. in 


Comitat Middleſex' Armigerum, quod 
uſte, & c. uterq; reddat H. I. 100 l. 
Oc. b 


Or rer xv Paſch. 
W. Tiſon. 


But if there be three or four Defendants 
inſtead of »terg; you mult ſay quilibet. 

When the Curſitor hath 3 
Seal, then you muſt carry it to the Sheriff 
of the County, City or Place where the 
Defendant lives, and where the Action is 
laid, to be returned by him, who will re- 


turn it for you in this manner: 


| Pleg' de proſe 75 0 

rn om Richard' Roe. 
Sam infra nominai A. B. & E. F. 
41 0 IJ. G. Ar Vic 


ds 
4 - 


This Original Writ is your firſt Proceſs, 
and'is a Summons in it ſelf to cauſe the De- 


fendant to appear, for although it iſſueth 


out of the Court of Chancery, yet it is made 
retornable before the Juſtices of the Court 


of Common Pleas at a certain Retorn; and 


between the LTeſte and the Retorn thereof 
2 it is in all other ordinary Writs to be 


ſued out, and procurgd upon the ſame) 


deut > 1 there 


2 2 6 92 
M A ene” th - Lie ET 


Johannes Doe, | 


your Ori- 
ginal, and delivered the ſame to you under 


hf by 
rl 
2 Y 
2 

af 


Appearance. 


Senatus Conſenſu ſublata. 
there muſt be fifteen days at the leaſt before 


- 


By the Statute of 17 Car. 1. cap. 6. from 


J Tres Michaeiis to Craſtino Animarum, is made 
a good Rctorn in Perſonal Actions, altho 


there be not fifteen days between them. 

Note, Your Original may bear Teſte out 
of the Term (provided it be not in the time 
of Privilege ot Parliament) becauſe rhe 
Court of Chancery is ſuppoſed to be always 
Open. 10229 
All other Proceſs ſued out of the Court 
of Common Pleas, muſt bear Teſte ſome time 
within the Term, and in the name of - the 
Chief Juſtice of that Courr for the time be- 
ing, and one Writ is to bear Teſte from the 
Retorn of the other ; As in our Caſe the 
Pone being the next Writ we make uſe of af- 


ter the Original, muſt bear Tefte from the 


© Teſte-day' of the Retorn of the Original, 


And the Diſtrirgas from the Retorn of the 
|  Pone, Gc. 11 N Fi 

Vote, In every Retorn of any Term there 
are four days of which it doth conſiſt, the 


firſt day whetcof is called the Eſſoin day, 


> (which in Law is accounted che firſt day of 
= every Term, though! the Term doth not 
actually begin until the quarto die poſt) the 

ſecond day of the Retorn is the day for Ex- 
ceptions, the third day for the Retorn of 
Writs, and the fourth day for Appearances; 
Which laſt day in cach Retorn (as hath 


©. 


been 


10 
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been ſaid before) is called the quarts die 
poſt, viz. The fourth day incluſive from 
the Eſſoin- day. 

But ſometimes the Day of Exception and 
the Day for the Retorn of Writs happen to 
fall both upon one and the ſame day, as 
Mr. Townſend faith in his Preparative 10 
Phading, page 109. When the Sheriff hath 
retorned upon your Original, that the De- 
fendant is ſummoned, & c. then at the day 
of the Retorn thereof, or ſoon after, you 
muſt go to the Filacer's Office (of that 
County where the Action is laid) and 
ſearch whether any Attorney hath appeared 
for the Defendant, and if his Appearance 
is entred with the Filacer, then you muſt 
take care to get ready your Declaration, and 
proceed thereupon, according to your In- 
ſtructions. 

So, in like manner, If your Action be 
in Debt upon an Indenture, or other $ 
cialty, the Præcipe for the Original muſt be 
made to agree with the Indenture or Speci- 
alty. R 
Likewiſe, if the Action be brought by 
an Executor, upon an Obligation, Inden- 
ture or other Specialty, the Precipe for the 
Original muſt be made accordingly, having 
teſpect to the Obligation, Indenture or Spe- 
cialty, as aforeſaid, and then as well the 
Teſtament as the Specialty muſt be ſhewed 
wich the Declaration to the Defendant's 
Attorny. So, 


Senatus Conſenſu ſublata. 
So, the like muſt be done 


1 Adminiſtrators, for you muſt produce the 


* . 4 a... F Fy " -— © 


* 
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torny doth ap 


Letters of Adminiſtrarion (whether they be 
general or cum 1 eſtamento annex) under the 
Seal of che Prerogative Court, with the De- 
claration, which you muſt ſhew ro the De- 
fendant's Attorny. | 
Aſter the Defendant's Artorny hath put 
in his Plea, the Plaintiff's Attorny muſt be 


ſure to have ready full Inſtructions for to 


reply to, or demurr upon the Defendant's 
| Plea, according ro that which the Defen- 
C dane 8 Attorny ſhall plead for his Client, 


Bc if the Defendant be retorned ſum- 


| moned by the Sheriff, and no Attorny doth 
appear for him upon the Original, 


then the 
Plaintiff's Attorny muſt get the Filacer of 
the County where the Action is laid, to 
make out a Pone againſt the Defendant, up- 
on the before mentioned Original; Which 
Writ called a Pore muſt be delivered to the 
Sheriff for him to take Security of the De- 
fendant for his Apj y Pledges, &c. 
At the Retorn of which 
pear for the Defendant, then 
muſt tauſe the Fila- 


the Plaintiff s A 


cer to make out a F againſt che De- 


fendant. 


This Writ of Diftrin Diſtringas is to diſtrein the 


a | Defendant b — Lark and Tenements, 
: Goods and 


ſometimes hath 
reels, (as — 


e, if no At- 
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been done of late Years upon the Coaches 


and Horſes of ſeveral Peers of this King- 


dom, and Members of the Houſe of Com- 
mons, out of the time of Privilege of Par- 
liament) or the Cattle upon his Lands, to 
compel him to make his Appearance in 
Court to the Plaintift's Suit, or otherwiſe to 


force him to replevy the Diſtreſs, and ſo to 


bring his Action of Treſpaſs or Replevin a- 
gainſt the Diſtreinor. 


But if the Defendant doth not appear up- 


on the firſt Diſtringas, the Plaintiff may 

have Diſtringas upon Diſtringas ad in ſini- 

tum, until the Defendant doth appear. 
This way of Proceeding is called Magna 


DiſtriFio, the Grand Diſtreſs, or Diſtreſs - 


Infinite, and is ſaid by Britton to be that 


Diſtreſs which is made of all the Goods and 
Chattels which the Defendant hath within 
the County. Britton cap. 26. fol 52. 

By this Trouble given to the Defendant, 
and the extraordinary Charge he will be ar 
therein, we ſuppoſe he will be glad to ap- 
pear by his Attorny, which if he doth, the 


Plaintiff's Attorny muſt take care to put in 


his Warrant of Attorny into the Clerk of 
the Warrants Office, after this manner, wiz. 
London ſſ. A. B. po. Is. ſuo C. D. Attorn 
ſuum verſus E. F. nuper de L. S. in Com Lin- 
coln Armigerum de placito debiti, & c. Which 
done, and the Defendant's Attorny having 
entred a Common Appearance, or filed 


Common 


Senatus Conſenſu ſublata. 
Common Bail for his Client (according to 
the Directions of this AR) the Plaintiff's 
.Attorny muſt declare againſt the Defen- 
z- _dant, in manner above-mentioned, or other · 
-- wiſe, as the Caſe ſhall require, unto which 
o the Defendant's Attorny mutt plead accor- 
2 ding to the Rules given of the fame Term 
> he receives the Declaration, or otherwiſe 
> pray an Imparlance with a day over until 
the next Term, and then he mult give in 
his Plea to the Plaintiff's Attorny, and give 


- © Rules with the Secondary for him to reply, 


aud if he be not ready with his Replication 
when the Rules are out, the Defendant's 
Attorny may cauſe the Plaintiff to be non- 
ſuited. But if the Cauſe proceeds to Iſſue, 
then the Plaintiff's Attorny mult be careful 
do have the ſame well entred upon the Roll 
in the Prothonotary's Office, and then 
make up his Record, and make out his 

: Writ of Venire facias Juratores, and it 

to the Sheriff, to be retorned, who will af. 
ix a Panel of the Jurors Names thereunto; 
which being done, he muſt carry the Writ 


ſo retorned to the Clerk of the Juries, wilo 


will make a Writ of Habeas Corpora Jurato- 
rum thereupon, where he muſt ſee that the 
Jurata be well entred upon the Roll; which 
done, let him deliver the - Habeas Corpora 
Juratorum to the Sheriff, ro ſummon the Ju- 


ry to appear accordingly; After which let 
him go again to the Sheriff a day or two 


before 


* 


* 
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before the Retorn thereaf, then if the Jury 
do not appear, he may have a Diſtringas 
Jaratores, and ſo one after another until 
ſuch time as they do appear: And note, 
that if the Proceſs thereof be continued, it 
muſt be thus; Ad quem diem Vicecomes 
nom wiſit breve, ideo, GW. 

Note, That generally the Jury ſhall ariſe 
out of that County and Town or Pariſh 
where the Fenire is laid in the Declaration, 
except it be altered by the Court, upon a 
motion for that purpoſe ; As where Debt is 
brought upon an Obligation, and the Acti- 
on is laid in Middleſex, and the Defendant 
pleads Conditions performed, for that the 
Money was paid at Ware in the County of 
Hertford, according to the Condition, here 
the Vexire ſhall not ariſe in Middleſex, but 
in Ware in the County of Hereford. | 
Again, if an Action be brought upon the 
Statute of Hye and Cry againſt an Hundred, 
for a Robbery committed within the ſame, 
the Venire ſhall not ariſe within that Hun- 
dred where the Fact was done, (for then 
they would be Judges in their own Cauſe, 
to ſuffer which would be againſt Common 
Prudence) but the Lenire ſhall ariſe from 
the Hundred next adjoyning; and for that 

1 purpoſe the Venire muſt be awarded ſpeci- 


ally. | | 
4 Challenges, After the Iſſue joyncd and entred, there 
1 7» the 4 may be ſeveral Cauſes of Challenge, as for 


155 Affinit7 


* 
3 
'4 
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Affinity or Conſanguinity, as where the 
45 "Defendant is of Kindred to the Sheriff, ei- 
ther by Marriage or by Blood, in which 
©, Caſes the Plaintiff may pray that the Venire 
may be directed to the Coroners, and if the 
' Defendant do agree thereto, it ſhall be a- 
warded accordingly, with a ſpecial Entry 
thereof upon the Iſſue Roll, in the award- 
ing whereof muſt be ſer forth and derived, 
how the Sheriff comes to be of Kindred to 
the Defendant, and then the Writ of Venire 
* facias ſhall be directed to the Coroners; And 

this is called a Challenge to the Array. 
But note, you cannot make any Chal- 
lenge to the Jury, till after their Names are 
called over in Court, and before they are 

ſworn, for afterwards it will be too late. 

So that at the time of calling over the Ju- 
rors Names in Court by the Judges Aſſo- 
ciate or Clerk of Aſſize, if either the Plain- 
tiff's or Defendant's Attorney doth think 
any of the Jurors to be favourable, and not 
; ny retorned by the Sheriff, or his 
- Miniſters, he who findeth his Client like 
to be been! may pray to have it tried, 


? and ſo upon Proof thereof ) have the Pa- 
nel quaſhed, and then to have the Proceſs 
directed to the Coroners (as before hath 


been ſaid) during that Suit. And if no ſuch 
8 ry ny be, then to challenge the Poll of n che Pu. 
u 


e the 


ry; (if occaſion require) that is to 
; ſay, whether any of the Jurors have not 
ſufft- 


{ 


; 
| 
| 
\ 
| 
| 
: 
\ 
| 
| 
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ſufficient Frechold within the Hundred (for 
there muſt be four Hundredors at the leaſt 
in the Panel) which muſt be admitted ſuf- 
ficient by the Triers, which Tiers muſt be 
appointed by the Court. Wu 
In like manner, if the Array be challen- 
ged, for any Partiality alledged in the 
Sheriff, or his Miniſters, that ſhall not be 
tried by the Jurors of the Panel, but either 
by them whom the Judges in a Trial at Bar, 
or the Judge of Aſſize in the County ſhall 
appoint, or elſe by the Confeſſion of the 
Sheriff, or his Miniſters, of ſuch things as 
ſhall be alledged to be cauſe 'of Favour to 
the one Party or the other. | 
But the Challenge to the Poll ſhall be tri- 
ed by certain Trrers of the Panel, that is 
to ſay, by Men that be ſworn, and not 
challenged, for they ſhall try every Chal- 
lenge, upon their Oaths, that ſhall be al- 
ledged, after ſuch manner. And if any 
Principal Challenge ſhall be alledged to any 
of the Jury, when he ſhall be called to the 
Book, viz. That he is Tenant to any of 


the Parties, ot under his Diſtrict, or his 


Kinſman, or ſuch like, then ſhall the ſaid 
Trier, conſult among themſelves, and ſay 
whether he be ſo or not; for if the Princi- 

al Challenge be found againſt a Juror, the 


Law ſhall adjudge him favourable. And ſo 


of all Principal Challenges. 
„ And 


Senatus Conſenſu ſublata. 


And if any Challenges be alledged, other 
than Principal, the Party is bound to con- 
clude to the Favour, as to ſay, ſo and ſo fa- 
vourable, becauſe the Triers mult inquire of 
the Favour; for it may be the Triers will 
find the Challenge alledged, and yer will 
ſay that he is not favourable, but a good 


indifferent Man; And if ſo be that all the 


Jury be challenged at the Bar by one or o- 
ther of the Parties (as oſtentimes they be) 
then ſhall one of the Judges, (if it be a 
Trial at Bar) or otherwiſe (if tried in the 
Country) the Judge of Aſſize, appoint the 
Triers out of the whole Panel, ſaying the 
third and tenth, or the fourth and cighth 
Man (as he ſhall happen to name them) 
and then ſhall the firſt Man come to the 
Book, and the Challenge by them alledged 
to be tried, and if they try him in, then a- 
nother, aud ſo another in like manner, un- 
til two, at the leaſt, be tried; And after 
two be tried in, then the firſt Triers to be 
diſcharged, and all other Challenges then 
to be tried by thoſe that be ſo tried, and 
{worn, in manner and form, as is aforeſaid, 
And if one of the Jury have forty Shil- 
lings Freehold within the County, then he 
may be a Hundredor, ſo that any part there- 
of doth lie within the Hundred; and if 
there be none of it within the Hundred, yet 
he may be one of the Inqueſt, provided 
there be four Hundredors beſides him, Cc. 
C Excep- 
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Exceptions for Favour may be alledged 
for maintaining any of the Parties outlawed, 
excommunicated, or ſuch other as may par- 
ticularly appear in the Party ſo challenged. 

If upon the Trial the Verdict paſs with 
the Plaintiff, then his Council or Attorny 


o 


may e which being granted 


by the Court, the Plaintiff's Attorny muſt 
ſee it well entred, and the Warrants of At- 
torny on both ſides well put in, and then to 
ſue out ſuch Execution as the Act directs, 
viz. by Fieri Facias or Blegit, to ſatisfie 
the Plaintiff for his Debr and Damages re- 
covered by his Verdict; the Fieri facias 
being againſt the Goods only of the De- 
fendant, and the Ei git againſt the Moiety, 
or any one half of his Lands and Tene- 
ments, and all his Goods and Chattels (his 
Oxen and Plow Cattle only excepted) To 
hold the Goods as his own Goods, and to 
hold the Moiety of the Lands of his Free- 
hold, until his Debt and Coſts ſhall be fully 
ſatisfied and paid; for you cannot have a 
Capias ad ſatisfeciendum to arreſt or impri- 
ſon the Defendant's Body, as he is a Mem- 
ber of Parliament, though but a Commo- 
ner, (and no Capias lies againſt a Peer) be- 
cauſe their Perſons are privileged from Ar- 


_reſts and Impriſonments during the Conti - 


nuance of the Parliament. Nevertheleſs, 
by the third Paragraph of the Act, you 
ſhall from time to time upon the Riſing of 


the 
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the Parliament, be at liberty to proceed to 
Judgment and Execution : So that then you 
may ſue out a Capias ad ſatisfaciendum a- 
gainſt the Defendant, though he hath been 
a Commoner, and take his Body in Execu- 
tion, and thereupon detain him in Priſon, 
until he makes Satisfaction to your Client 
for the Debt and Coſts he hath recovered 
by his Verdict; or you may then ſuc out 
an Elegit againſt his Lands and Tenements, 
Goods and Chatrels, as aforeſaid. 

But note, That after an Elegit executed 
and filed, you ſhall never have any other 
Execution, it being your own EleCtion. 

Note alſo, That if you firſt ſue out a 
Writ of Fieri facias againſt the Defendant's 
Goods, and thereby levy part of the ſame, 
and not the whole, then you may after- 
wards have a Capias ad ſatisfaciendum a- 
gainſt his Body, or an Elegit for the Reſi- 
due; but if you firſt impriſon his Body by 
a Capias ad ſatisfaciendun, then you cannot 
have a Fieri facias againſt his Goods, nor 
an Elegit againſt his Lands and Tenements, 
Goods and Chattels. 

If you have ſeveral Judgments againſt 


ſeveral Perſons for one and the ſame Debr, 


they being jointly and ſeverally bound for 


the ſame, you may have two or three ſeve- 


ral Executions againſt them all, until the 
Debt and Coſts be ſatisfied one 
them, but you cannot takowthe. whole 

C 2 Debt 
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Debt and Coſts of every of them. 

If che Defendant be in another County, 
and not to be found in the ſame County 
where the Action was laid, then you muſt 
ſuc our your Capius ad ſatisfaciendum into 


the ſame County where you firſt laid your 


Action, and get the Sheriff to retorn upon 
it, Non eft inventus, upon which you may 
make a Teſtatum directed to the Sheriff of 
the County where he is to be found, to 
have him taken in Execution. | 
Note, That all Executions upon Judg- 
ments after Verdicts are generally and for 
the moſt part made by the Clerks of the 


Judgments in cach reſpective Prothonota- 


ry's Office, who keep the Judgment Papers, 
and give their Attendance in their ſeveral 
and reſpective Offices for that purpoſe. 

If the Defendant be an Executor or Ad- 
miniſtrator againſt whom you have obtain- 
ed a Verdict and Judgment in Debt, you 
can have but a Fieri ſacias for your Exccu- 
tion to levy the Plaintiff's Debt and Coſts 
of the Goods and Chattels of the Party de- 
ceaſed, whether Teſtator or Inteſtate, in 
the hands of the Executor or Adminiſtra- 
tor, but if the Sheriff retorns a Devaſtavit 
upon your firſt Fieri facias, then you may 
{1c out a Fieri facias de Bonis propriis, of 
tlie Executor or Adminiſtrator himſelf; Or 
if the Sheriff retorns Nulla Bona Executoris 


or Adminiſtratoris, then you may have a 
Capias 
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Capias ad ſatisfaciendum againſt the Defen- 
dant's Body, 

If you find any Difficulty in taking ie 
Defendanr's Perſon, (for ſome Perſons much 
in Debt hide themſelves in their own Hou- 
les, ſo that they cannot be taken) or that 
he hath no Goods or Chattels that you can 
well come at, or that he hath made over 
his Eſtate by fraudulent Conveyances (out 
of yout reach) then you may outlaw him 
after Judgment, and extend his Lands into 
the Exchequer, where the Frauds (if any 
be) will ſoon be detected (for then it will 
bein the King's hands) and then the She- 
riff may break open any deor to come to 
him. 

The manner of fuing to an Outlawry af- 
ter Judgment is thus, you' muſt make out a 
Writ of Capias ad ſatisfaciendum againſt the 
Defendant for the Debt and Coſts recover- 
ed by your Verdict, according to the Judg- 
ment ſigned by the Prothonotary, directed 
to the Sheriff of the ſame County where the 
Action is laid, and get the Sheriff to retorn 
the Defendant Nos eſt inventut thereupon, 
then carry the Writ to the Exigenter of that 
County, who will make a Writ of Exigi 
frcias, or Exigent thereupon, which muſt 
be delivered to the Sheriff to be executed, 
and make his Retorn thereof, as the ſame 
requires, 
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The Exigent being retorned, you muſt 
take out a Capras Vilegatum from the Clerk 


of the Outlawries, upon which, if the De- 


fendant be taken, he cannot be diſcharged 


without making full Satisfaction to the 
Plaintiff, which if he do not, you may have 
a Writ of Special Capias .Utiegatur againſt 
his Lands, Tenements and Hereditaments, 
Goods and Chattels; which Wrirs cannot 
be diſcharged without reverſing or Pardon 
of the Outlawry : And this is the utmoſt 
and final Proceeding which the Common 
Law doth or can afford in any caſe whatſo- 
ver. 

Note, That the Warrants of Attorny 
mult be put in before the Exigent iſſues our, 
(or at leaſt the ſame Term) for fear of for- 
feiting forty Shillings by the Statute of Au- 
20 18 H. 6. cap. 40. 

Thus have I given an intire Specimen of 
the Proceedings in an Action of Debr upon 
a Bond or other Specialty in the Court of 


Common Pleas paint a Member of Parlia- 


ment, or other Privileged Perſon, by Origi- 
nal Summons, Pone and Diſtreſs Infinite, 
(according to the Directions of the Act) 
from the Original to the Outlawry after 
Judgment, in the time of the Continuance 
of the Seſſion of Parliament, that is to ſay, 
when you commence your Action from and 
immediately after any Adjournment of both 
Houſes of Parliament for above the ſpace of 
| 8 fourteen 
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fourteen days, until both Houſes ſhall meet 
or re. aſſemble. 

Note, when the Defendant is outlaw'd 
after Judgment, if his Body cannot be ta- 
ken upon the Capias Otlegaturs, within a 
year and a day, yet there will be no occa- 
ſion to renew the Judgment by Scire facias, 
but in caſe he be not outlaw d after Judg- 


ment, then muſt the Judgment be revived 


by that Writ, in this manner 

_ Firſt, rhe Plaintift's Attorny mult ſuc out 
a Writ of Scare facias againſt the Defendant, 
directed to the Sherift of the ſame County 
where the Action is laid, to give notice 
that the Defendant doth appear, and thew 
cauſe why the Plaintiff ſhould not have Ex- 
ecution againſt him for the Debt and Coſts 
formerly recovered againſt him ; To which 
Writ if the Defendant can ſhew any gaod 
Cauſe, as a Releaſe, Satisfaction acknow- 
ledg d. or any other juſt Cauſe, or ſufhci- 


ent Diſcharge, then he may appear by his 


Attorny, who will plead the fame for him 
in Bar to the Entry of the Writ of Scire fa- 
cias. 

But if the Defendant's Attorny do not, 
upon the Retorn of ſuch Scire facias, forth- 
with appear and plead for his Client in Bar 
of the ſaid Scire facias, the Plaintiff ſhall 
have preſent Execution againſt him. 
But if the Defendant dies, after the ſaid 
Judgment obtained, * before — 

C 4 
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be made of the ſaid Debt ; (unleſs the Plain- 
tift's Attorny procure a Scare feci, &c. to 
be retorned upon the firſt Scire facias againſt 
the Executor or Adminiſtrator of the De- 
fendant) then the Plaintiff's Attorny muſt 
ſue out a ſecond Scire facias againſt ſuch Ex- 
ecutor or Adminiſtrator, and upon their ſe- 
cond Defaulr, the Plaintift ſhall have pre- 
{ent Execution againſt them, upon giving a 
Rule upon the Remembrance in the Protho- 
notary's Office for that purpoſe. | 
If your Action be in Treſpaſs upon the 
Caſe for Money owing unto a Tradeſman 
for a Book-Debt, for Wares ſold and deli- 
vered, or upon ſome ſpecial Promiſe, you 
muſt ſue out an Original with the Curſitor, 
as before, only you mult obſerve ro draw 
your Declaration firſt as you intend to have 
it, which you muſt deliver to the Curſitor 
inſtead of a Precipe to make the Original by 
it, and ſo proceed upon the Original by At- 
tachment and Diſtreſs Infinite, as you are 
before directed in Actions of Debt (if it be 
during the Seflion of Parliament, otherwiſe 
you may proceed as in ordinary Caſes a- 
gainſt Perſons not Privileged), 
Note, if you ſue one that hath been a 
Member of the Houſe of Commons, or 
Privileged Perſon out of the time of Privi- 
lege, that is to ſay, when there is no Par- 
liament in being, then you may outlaw the 
Defendant upon Mean Proceſs, as you do 
any 
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any other Perſon; (but the Bodies of Peers 
of the Realm are always privileged from 
Arreſts, for no Capras will at any time lie 
againſt them) ſo that if the Sheriff retorns 
a Ni: 411 habet upon your Original in Debt, 
then you mult take out a Capias with the 
Filacer of the County where your Action is 
laid, and after that an Alas Capias, and 
then a Plures Capias, each of which three 
Capias's being retorned Non eſt inventus up- 
on it. 

The Plures Capias bcing regularly ſued 
out, and retorned, muſt be delivered to the 
Exigenter of the County where the Action 
is laid, for him to make an Ex1gi ſacias, and 
Writ of Proclamation thereupon; boch which 
Writs muſt be delivered to the Under-ſhe- 
rift of the ſame County where the Defendant 
dwelleth, to be execured according to a 
Statute in that caſe made and provided, and 
the Tenure of the ſaid Writs. 

But if the Fx79e-t be againſt ſeveral De- 
fendants, living in ſeveral Counties, then 
ſeveral Writs of Proclamation mult iſſue out 
to the reipective Sheriffs of rhoſe ſeveral 
Counties; and there muſt be of neceſſi 
five County-Court-days between the Teſte 
and the Kerorn of the Exigent, otherwiſe 
you will be forced to ſue out a Writ of AE 
locatus from the Exigenter to be delivered to 
the Under-ſneriſt; which Writ of Allocatus 

muſt bear Teſte with the Retorn of your 
| former 
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former Exigent, and be retornable the next 
Retorn after the fifth County - day, and your 
Exigent and Proclamation muſt have one 
and the ſame Teſte and Retorn. 

Note, you muſt be ſure to examine and 
carefully compare all the ſeveral Proceſſes 
with your Original Writ (which is the 
Foundation of the whole Proceedings) that 
there be no Difference or Variance either 
in the Parties Names, Additions or Sums, 
from the Original, that ſo they may each 
of them warrant the other. 

The ſame Term that you ſue out your 
Exigent, you muſt file your Warrant of At- 
torny for the Plaintiff, with the Clerk of 
the Warrants, otherwiſe you will commit 
Errour inthe Cauſe, and forfeit ten Pounds 
by the Statute. 

The Exigent and Proclamation being re- 
torned, you muſt file the Proclamation 
with the Cxſtos Brevium, and if you leave 
the ſame or any other Writ with him, be- 
fore the Retorn be paſt, or upon the Re- 
torn · day, then you pay nothing for filing 
the ſame, otherwiſe every Writ pays four 
Pence. 

If you do not file your Writ or Writs, in 
or of the ſame Term they are retornable, 
you muſt be obliged to pay twenty Pence 
for every Writ you file with the Cuſtos Bre- 


iu, for the Poſt Terminum of them, which 


is 20 d. for every Writ, for every Term the 
ame 
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ſame is unfiled, except Exigents, for which 
you pay only one Poſt Terminum. 

So that it will be very unſafe in relation 
both to your ſelf and Client to keep your 
Writs unfiled (the filing of them being the 
moſt ſubſtantial Warrant of the Procced- 
ings in the Cauſe) leſt a Caveat (called a 
Ne recipiatur) be obtained from one of the 
Judges in that behalf, to forbid the filing of 
them, which will be a great hindrance to 
your Proceedings. 

Your Exgens being retorned by the She- 
riff, you muſt carry the {ame to the Clerk 


of the Outlawrics, who will make you one 


or more Writs of Capias Utlegatum in any 
County you ſhall require, where you can 
diſcover the Defendant to be, or where you 
are informed he hathany Eſtate Real or Per- 


? ſonal, as Lands, Tenements and Heredita- 


ments, or Goods or Chattels ; the Clerk 
of the Outlawries will alſo (if you deſire 
it) make you our ſeveral Writs, at one time, 
into ſeveral Counties; becauſe thoſe Writs 
are as well at the Suit of the King as of your 
Client. 

There be two ſeveral Writs of Capias 
Ultlegatum, the one a General Capias Utle- 
gatumr, which is to apprehend and take into 
Cuſtody che Defendant's Body only, the 
other is ſpecial, wiz. againſt his Body, 
Lands _ Tenements, Goods and Chat- 


tels. 
Note, 
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Note, the two moſt convenient Terms 
to ſue to the Outlawry, are Eufter and Mi- 
chae lmas Terms, they having in them molt 
Retorns, for if you begin to the Outlawry 
in Eaſter Term, you may outlaw the Party 
in Michaelmas Term next following; and 
if you begin in Michae/mas Term, you may 
have him outlawed in Eafter or Trinity 
Term following : Provided you bring with 
you your Precipe to the Curſitor to make 
you an Original, within the firſt Week of 
Eaſter or Michaelmas Term, for then he 
will make your Original retornable of the 
precedent Term, by which means you will 
gain time, but if you miſs that Opportuni- 
ty you loſe your Advantage. 

If you begin your Suit ro the Outlawry 
in Eaſter Term, you may procure your Ca- 
pias and Alias Capias retornable in Trinity 
Term, and in Trinity Term fue out your 
Plures Capias, Exigent and Proclamation ; 
If in Michaelmas Term you may ſue our 
the Original, Capias, and Alias Capias, re- 
tornable the ſame Term, and a Plures Ca- 
pias retornable in Hillary Term then next 


following, and in the ſame Term have an 


Exigent and Proclamation. 

Note, That if you lay your Action in 
Londen, the Party will be the ſooner out- 
lawed, in regard the Courts of Huſtings 
are kept oftner there, than County Courts 
are kept by Sheriffs in the Country. 

| Note, 
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Note, If you bring an Action of Treſpaſs Traſeſi. 
againſt the Defendant, then the Original 
will be in the nature of an Attachment, up- 
on which if the Sheriff retorn that the De- 
fendant hath ſufficient within his Bailiwick, 
then you may have Diſtringas after Diſtrin- 


gas ad infimtum, as before hath been ſaid 


in Debt, if it be during the time of Privi- 
lege of Parliament, until he be found to ap- 
pear; bur if it be out of the time of Privi- 
lege, and he doth not appear, then you 
may have three Capias's and an Exigent as 
before in Debr. | 
So, in an Action of Replevin, the Pro. Replevin. 

ceſſes are Summons, Attachment and Di- 
ſtreſs Infinite in time of Privilege, but o- 
therwiſe upon Nichil habet retorned by the 
Sheriff upon your Original, then you may 
have like Proceſs, as before, to the Out - 
lawry (if you require it) But Actions of 
Replevin are ſometimes brought in the Coun- 
ty Court before the Sheriff, and then they 
may be removed by Writs of Recordare out 
of that Court into the Common Pleas, and 
tried there. And after Judgment obtained 
there in that Action, the Plaintiff (if it be 
out of the time of Privilege) may have a 
Capias ad ſatisfariendum, and thereupon an 
Exigeni, and ſo ſue the Defendant to an 
Outlawry after Judgment, and then take 
out a Capias Delegatum General, againſt 
his Body, or Special agaiuſt his Body, 
Lands 
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Lands and Goods, as before hath been 
particularly deſcribed in an Action of Debt. 

Note, This Proceſs of Outlawry after 
Judgment in Replevin is given by the Sta- 
tute of 23 H. 8. cap. 14. 

Actions of Covenant are commenced and 
proſecuted in the fame manner as Actions 
of Debt by Original Summons, Pore and 
Diſtreſs Infinite (as before in an Action of 
Debr.) 

The like Proceedings are to be obſerved 
in Actions of Aunuity, and Proceſs of Out- 
oy given thereupon by the Statute of 
5 R. 2. | 

This Action is of the nature of an Acti- 
on upon the Caſe, and differs not in the 
Proceedings from what hath been ſaid be. 
fore as to the Proceſs in Treſpaſs upon the 
Caſe, only you muſt be ſure ro make a 


lawful Demand of the Thing you ſue for, 


whether Horſe, Cow, Bullock, or other 
Animal; Diamond Ring, Gold Chain, 
Watch or other Moveable, &. before you 
bring your Action, otherwiſe you will be 
nonſuited. 

It properly lies, in ſuch Caſes, where 
the Defendant hath found any of the Plain- 
tiff's Goods, and refuſeth to deliver them 
upon Demand ; or where the Defendant 
comes by the Goods by the Delivery of any 


other Perſon than the Plaintiff himſelf, or 


his Special Order ; In which caſe he ſhall 


recover 
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recover as much Damages as the Goods he 
* ſues for are worth: contrary to an Action 
* of Detinue, (now almoſt out of uſe) where - 
in the Goods, Cattle, or other Things you 
> ſue for ſhall be recovered in ſpecie, (if they 
can be found) otherwiſe Damages to the 
value. 

If in this Action the Defendant pleads 
the General Iſſue, Non culpabilis, (which is 
moſt uſual) then you malt prove the Pro- 
| rty of the Goods to have been in the 
* Plaintiff, before ſuch time as they came to 
the Defendant's hands. 


In ſome Caſes a Special Juſtification may 


be pleaded to this Action, as the Defendant 
may juſtific the raking of the Bullock in the 
Declaration, as an Eſtray belonging to his 
Maſter, who is Lord of the Manor of A. 
where he found the ſame as an Eſtray. 
Where an Action of Trover and Converſion 
is brought againſt any Perſon, with whom 
the Plaintiff finds any of his Goods and 
Cuhattels, which he hath loſt, or are pur- 
toyned from him; in ſuch caſe, if the De- 
fendant can prove, that he bought them in 
any Fair or Market Overt, tolled in the 
Book, this alters the Property of them, ſo 
that they can never be recover from him, 
or any Damages for the ſame, if this Mat- 
ter be pleaded ſpecially. But if Goods and 
Chattels be bought privately of thoſe Per- 
ſons that have purloyn d or embezel d — 

the 
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the Caſe is altered, for thereby the Proper - 


ty cannot be changed. 
For, as to Goods and Chattels it is a re- 


ceiv d Maxim in the Law, concerning 


Tradeſmen and Shopkeepers, that every 
Man's Shop is a Market Overt (or open 
Market) ſo that if Plate be ſtollen, and 


fold to a Goldſmith in his Shop, and he 1 


gives the full Price for it, the Law will ex- 
cuſe him; but if Plate be ſtollen, and ſold 
to any other Tradeſman but a Goldſmith, 
in his Shop, at an Under: rate, it hath been 
adjudged, that the Property is not thereby 
altered, but that the Party loſing the Plate, 
may (upon finding out ſuch Clandeſtine 
Bargain) recover the Value of it in Da- 
mages by this Action of Trover. But this 
is only to expreſs the nature of the Action, 
not preſuming any Member of Parliament 
can be concern d therein, tho perhaps ſome 
Perſons privileged by them, as under their 
Protection, may caſually commit ſuch Miſ- 
demeanors. 

After all, the Plaintiff's Attorny muſt be 
careful of laying the time and day nicely in 
the Declaration, when the Plaintiff was 
poſſeſſed of the Money, Goods, Chattels 
or Cattle (which he ſues for) that he was 
poſſeſſed of, and at what certain time he loſt 
chem, or any of them; and at what time and 
day afterwards the Defendant did convert 
them, or any of them to his own 9 

is 
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This Action is in the nature of an Acti- uit & 


on of Treſpaſs, and lies where one Man or 


more aſſault another, and beat, wound and men. 
2 evilly entreat him, or do any manner of 
Violence unto him, either with Hand, Foot, 
or any Weapon, or throw any Thing at 


him, or upon him, whereby he is wounded! 


or hurt. 


Where the Plaintiff was impriſoned, you 
muſt expreſs ſo in the Writ, and when you 
come to declare, you muſt ſet forth in the 
Declaration for what time, viz. ſo many 
days or hours. d 

When you have procured the Defendant 
to be arreſtcd (which you may do out of 
the time of Privilege, otherwiſe you muſt 
proceed as is before ſhew'd you in Treſpaſs) + 
then you mult inform your ſelf of the time 
when the Battery was committed, and of 


the manner how, as alſo with what Wea- 


pons, and whether the Party was-impri- 


E ſoned, and what Damages he ſuſteined 


thereby. 


This done, and the Defendant appearing 


I by his Attorny, you muſt draw your De- 
cla 


ration according to the matter of Fact, 


andi if your Client was imprifon'd, you muſt 
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ſet forth for whar time, and whether he was 
forced to pay a Fine for his Redemption; 
+ your Declaration being drawn, deliver it co 


the Defendant's Attorny, and enter it with 


an Imparlance, if you give one; then (when 
D 7 
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the Imparlance is out) give Rules to plead, 
and call upon the Defendant's Attorny for a 

Plea, and make up your Iſſue; or for want 
of a Plea, ſign and enter up Judgment 
by Default, and take out your Writ of In- 
quiry, and get the Sheriff to execute it, 
But upon Plea given, proceed to Trial, as 
before in Debt, &. 

The General Iſue in this Action is Non 
culp. but there be ſeveral Pleas in Juſtifica- 
tion of the Defendant, as where the Batte- 
ry was done in Defence of his Perſon or 
Goods, or in Defence of the Perſon of his 
Wife, Father, Mother, or Child, or of his 
Maſter or Miſtreſs : Burt if it be not in any 

my ! of theſe Caſes, or in the maintenance of Ju- 
1 ſtice, ot as he is conſtrained by ſome neceſ- 
1 ſary Cauſe allowable by the Law, he is pu- 
1 niſhable for beating of another. Son Aſſault 
Ws demeſn is a Plea frequently pleaded to this 
1 Action, which is, where the Defendant ju- 
Ci] ſtifies ſtriking the Plaintiff in his own De- 
| fence, as being firſt ſtruck by the Plaintiff, | 
| who was the firſt Agreſſor, of which the 
Law takes notice, 

Out of Seſſion of Parliament, or fourteen | 
days after the Adjournment of both Houſes, - 
you may either arreſt the Defendant (if pri: 
vileged) by Capias, or ſue him to the Exi- - 
gem, and ſo get him outlaw'd, as in Treſ- 

| paſs, &c. 
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This Action lies either where Lands diſ- Paris. 


cend by the Courſe of the Common Law 
amongſt Heirs Female; or by Cuſtom, as 
Gavelynd Lands amongſt all the Sons, 
Daughters, Siſters, | Aunts, &c. of Kin- 
dred to the Anceſtor from whom the Lands 
diſcend unto them. 
Partition may be made four ways, three 


whereof are by Agreement amongſt the Par- 


ties, the fourth is by Compulſion by this 
Action at Law, when any of them refuſe to 
comply. 55 | | 
1. The firſt is when they all agree to di- 
vide the Lands equally among themſelves, 
into as many Parts as there be Coparceners, 
and each chooſeth one ſhare or part, the 
eldeſt firſt, and ſo one after another as they 
be of Age; except the- eldeſt makes the 
Partition, then the choice belongs to the 
ſecond, and ſo the eldeſt comes laſt, for it 
is not reaſonable, that the Divider ſhould 
alſo have the liberty of chooſing, ,, _ 
2. Another Partition is when they chooſe 
certain of their Friends to. make Diviſion 
for them. 712 n 
3. The third Partition by Agreement is 
by Lot. viz. To divide the Lands into ſo 
many parts as there be Coparceners, and 
then to write each part in a piece of Pa 
roll'd up cloſe, and put into a Har, an 


each Party, one after another, as they be 


of Age, to draw out one of tho pieces, 
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which contains in it ſuch a portion of the 
Lands, by this drawing allotted to each of 
them, to hold to her and her Heirs in Fee 
ſimple. 4 2 
4. The fourth Partition is that which is 
compulſive by Law, and for which this 
Action lies, which is where one or more of 
the Coparceners are for a Partition, to en- 
joy their Parts ſepatately, but the others 
will not agree to it; In which caſe they 
that would have the Partition made, ma 
have a Writ out of Chancery from the Curſi 
tor's Office, de Purtitione facienda, againſt 
thoſe that will not have the Lands parted 
amongſt them all, by virtue whereof, and 
the Proceedings thereupon the Court will 
give Judgment that the Lands ſhall be divi- | 
ded, and every one of the Parties, Plaintiff | 
and Defendant, have his or her ſeparate | 
part and ſhare. | 0 

The Proceſs in Partition is Summons, 
Pone, and Diſtreſs Infinite. 
Partition may alſo be made by Joint: te- 
nants, and Tenants in Common by their 
Aſſent by Deed between them, or by Writ 
by 32 H. 8. cap. 32. & VV. 3. cap. | 

After Summons the Defendant or Defen- 
dants may eſſoyn (if they will) which if 
they do, it reſts on the Plaintiff's part to 
adjourn it, as if the Retorn of the Summons 
be Tres Michaelis, he may adjourn to Cra- 
ſtino Martini, and then you mult take out 
STIL R Y 2 


Senatus Conſenſu ſublata. 


$ a Pone (from the Filacer) retornable OFa- 


157 Hillurii, which being retorned by the 


2 Sheriff, you muſt file it with the Filacer,, 
2 who will thereupon make you a Diſtringas 
2? retornable Od ibis Purificationis, and upon 
that you may have an Amercement of . tive 


Pounds if the Defendants appear nor, and 


chen you may have an Alias Diſtringas re- 


rornable in Eaſter Term following, doubling 
your Iſſues, and fo Diſtreſs Infinite until 


= the Defendants do appear. 


In caſe there be ſeveral Defendants, cach 


of them may ſeverally eſſoin, to protract 
time before Appearance, and if they neg- 
= le to eſſoin upon the Summons, they may 
eſſoin upon the Pone. Where the Defendant 
or Defendants do eſſoin, and there is no 
> Adjournment thereof by the Plaintiff's At- 
2 torney, the Defendant's Attorny may en- 
ter a Nonſuit againſt. the Plaintiff or Plain- 
tifls, if he take care to enter a Ne recipia- 
tur before with the Clerk of the Eſſoins, up- 
on the day of the Exceptions, upon which 


4 Non-ſuit the Plaintiff, &c. muſt begin a- 


- +. 2 
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, 


gain. | 


If they do not eſſoin bur appear, : the 


Plaintiff's Attorny muſt declare, and the 
> Defendant's Attorny plead, according to 
the Nature of the Action, and ſo join ff 
and proceed to Trial. 
Upon Verdict and Judgment had there- 
upon for the Plaintiff, he may have his Writ 
| by 4. of 


Iſlue, 
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of Partition directed to the Sheriff, to ſum- 
mon a Jury of twelve Men to make Partiti- 
on of the Lands in the Declaration, accor- 
ding to the ſaid Judgment, in the prelence 
of the Parties, Plaintiff and Defendant, and 
retorn his Writ accordingly, which Writ the 
Plaintiff's Attorny muſt rake care to ſee du- 


ly filed with the Cyftos Bre vium, when it is 
executed. 


A Writ of Partition thus executed, will 
bind an Infant at Common Law, tho his 
part be unequally allotted. 

When the Sheriff hath executed the Writ 
de Partitione facienda (as is before- menti- 
oned) you muſt enter it, with the Retorn 
thereof upon the Prothonotary's Remem- 
brance verbatim, and then the Prothonotary 
will ſign Judgment tllereupon. 
Dower is an Action at Common Law, 
founded upon a Writ called de dote unde ni- 
chil habet, and lies, where a Man is ſole 
ſeiſed of Lands ot Tenements in Fee fimple 
or Fee Tail, during the Coverture between 
hint and his Wife, where by poffibility the 


Tue between them may inherit, in fuch 


eaſe, if the Man dies, without ſettling a 
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Jointure (in recompence of Dower or Thirds, 
or Claim thereof, out of his Eſtate) his 


Wife ſhall recover the third part of all the : 


Lands, Tenements and Hereditaments, 


whereof the Husband was ſole ſeiſec, at 
R 


Nat | 


Senatus Conſenſu ſublata. ; 


! Writ of Dower unde nichil habet, though he 


died not ſeiſed thereof, and notwithſtand- 
* ing he had made Alienation thereof in his 
> Life time. 


Where the Husband dies ſeiſed, and the 
Wife brings this Writ of Dower, unde ni- 
chil habet, and recovers, ſhe ſhall recover 
Damages for the Profits of the Lands reco. 
vered, from the time of the Death of her 
Husband, but where there was any Alic- 
nation made of the Lands, out of which ſhe 


dlaims her Thirds, during the Coverture 
| (without her Conſent) ſo that the Husband 


died not ſeiſed, in that caſe ſhe ſhall recover 

no Damages, for mean Profits, notwith- 

ſtanding (he recovers the Land. 1 
It is not material for Seiſin to continue 


during the Coverture, for it ſufficeth, that 
> the Husband be once ſeiſed, for tho he a- 


lien his Lands, and cxtinguiſh his Rents, 
yet the Wife ſhall be endowed, 
But it is abſolutely neceſlary, that the 


> Marriage continue, for if that be diſſolved, 
=> rhe Dower ceaſerth. © 


In caſe of Elopement, which is where a 
Woman leaves her Husband, and goes a- 


way with an Adulterer, and cohabits with 


him, without voluntary Reconcilement to 


2 her Husband, by this ſhe loſeth her Dower, 


A Woman ſhall not be endowed of a 
Common ſans Number in groſs, nor of an 
Annuity ; nor of Rents, if they were ſuſ- 
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pended before the Coverture; but ſhe ſhall 
be endowed of Tithes, and of the third 


art of the Profits of Courts, viz. of Fines, 


eriots, &c. 


She ſhall, alſo be endowed, according to 


the value of the Lands, at the time of Aſ- 
ſignment, and not according to the value 
of them in the life time of her Husband ; 


whether the value be afterwards improved 
by Building, or otherwiſe, or whether the | 


value be impaired by the Heir. 
If the Wife be paſt the Age of nine years 
at the time of her Husband's Death, (al- 
beit ſhe were but four years old when ſhe 
was married) yet ſhe ſhall be endowed. 
© If a Woman marry before ſhe be of years 
to conſent, (which is twelve for a Woman, 
and fourteen for a Man) yet that imper- 
fea Marriage (from which either of the 
Parties, at the Age of Conſent may diſa- 
gree) after the death of the Husband ſhall 
bring Dower to the Wife. 
If the Heir put her out of the Husband's 
Manſion-houſe, within forty days after his 
Death, ſhe may have a Writ de Quarentina 
habenda, which the Law allows to Widows 
whoſe Husbands die ſeiſed of Manor-Hou- 
ſes, or Manſion-Houſes, and other Lands, 
whereof their Wives ought by Law to be 
endowed ; In which caſe the Woman (af- 
ter the Death of her Husband) may abide 
in the Manor-Houſe or Manſion-Houſe, 
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and there live of the Store and Profits 


thereof, for the ſpace of torty days, with. 
4 in which time her Dower is to be aſſigned 
undo her, as appears by Magna Charta, cap. 


6:4 here needeth not be any Livery of Sei- 


ſin. or Writing to any Aſſignment of Dow- 
er, becauſe it is due of Common Right; 


and the Aſſignment muſt be of ſome part of 
the Lands, or of a Rent, Ge. iſſuing out 


of the ſame... 


The Aſſignment muſt be certain and ab- 


2 ſolute, and by ſuch as have Free-hold, or 
Z againſt whom a Writ of Dower will lie. 


Aſſignment of Dower mult be either by 


7 the Sheriff by che King's Writ, or by the 


Parties by Conſent between them. | 
A Jointure was antiently no Barr of Dow- 
er at Common Law, but ſince hath been 
made ſo by the Statute of 27 H.8. If the 
Jointure be made to the Wife according to 
the Purview of that Statute. 
Six Things are required in a perfect Join- 


ture, t7Z. 
1. That it take effect for her Life, in 


| [ | Poſſeſſion, or Profit, immediately after the 


Death of her Husband. 
2, That it be for term of her own Life, 


or ſome greater Eſtate. 


3. It muſt be made to her ſelf, and no 


> other for her. 


4. It muſt be made in full Satisfaction of 


her whole Dower and Right which ſhe hath 
or 
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or ought to claim out of the Eſtate of her 
Husband, and not of part, &c. 
J. It muſt be either expreſſed or averred 
to be in full Satisfaction, &c. 

6. It may be made either before or after 
Marriage. | | 

Note, If the Jointure be made before 
Marriage, the Wife cannot waive it, and 
claim her Dower at the Common Law; but 
if it be made after Marriage, ſhe may waive 
the ſame. | 

A Jointure made to the Wife at or above 
the Age of nine Years, is good in Law, 
for at that Age ſhe is dowable. 


The Wife ſhall not be endowed of Lands, 
which her Husband holds jointly with ano- 


ther at, the time of his Death, e$c. For that 
the ſurviving Joint-rcnant claims the Lands 
by the Feoffment, and by the Survivorſhip, 
which is above the Title of Dower : But 
tis otherwiſe among Tenants in Common, 
for they having ſeveral Freeholds and Inhe- 
ritances, their Moicties or other Parts ſhall 
diſcend to their ſeyeral Heirs, and there- 
fore their Wives ſhall be thereof endowed. 

The Proceſs in this Action of Dower, 
_—_ 
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1. A Summons, between the Teſte and 


Retorn whereof there muſt be five Retorns. 
2. If the Tenant neither appear, nor caſt 


an Eſſoin, upon entring a Ne recipiatur, a 


Grand Cape lies to ſeize the Lands, ec. 
; for 


ler 
ed 
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id 


Demandant's Suit, which is made (as like- 
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* that, for ſuch his Default, the Tenant 


* ſhall loſe his Land. 
4 But if he wages his Law of Non Sum- 
mon, he ſhall fave his Default, and then 


5 1 be may plead to the Demandant's Count 
(or Declaration). 

re 
nant ſhall be ſummoned to anſwer not only 
to the Default, but alſo further to the De- 
mandant ; but in a Petit Cape he ſhall be 
ſummored to anſwer only to the Default, 
and not to the Demandant, and therefore 
it is called a Petit Cape, becauſe it contains 
> leſs than a Grand Cape. | 


Note, Thar in the Grand Cape, the Te- 


If the Tenant do eſſoin at the Retorn of 


the Summons, and the Demandant adjourns 
> fifteen days longer, in ſuch caſe, the Attor- 
ny for the Tenant may enter with the Fila- 
cer, that the Tenant appears, and . 
View, Ge. 


Then a Writ of View goes out, where 


the Sheriff is to ſhew the Tenant the Lan 

in queſtion, upon a Suggeſtion, that the 
= Tenant doth not well know what Lands 
they be which the Demandant' requires; 


by the Retorn of which Writ of View, che 
Tenant's Attorny receives a Declaration, 
which is properly called a Count, becauſe 
Dower is a Real Action: 

Note, When a Default is made after bj: 
pearance, then a Perit Cape iſſues out at the 


viſe 


4.3 
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wiſe. the Grand Cape) by the Filacer of the 
County where the Lands lie. If the Te- 
nant appears upon the Summons, then the 
Demandant's Attorny muſt prepare his 


Count or Declaration, and deliver it to the | 


Attorny, on the other fide, who mult plead 
for his Client, according as the Cale re- 
quires. | 

The moſt general and uſual Plea is, Ne 
unques ſeiſie que Dower, viz, That the Hul- 
band was never ſeiſed of ſuch an Eſtate, 
whereof the Wife could be endowed, e*c. 


1 r F.C. . 


He may likewiſe plead, That the Deman- 
dant hath a Jointure in lieu of Dower ; or 


Non-tenure, deins Age, Elopement, &c. of 
which you may ſee Variety in all Caſes, in 
FPornmle bene placitandi, Part 2. Title Dom- 
er. 1 


Note, In this Action of Dower, as in all 


other Real Actions, in making Defence of 


the Defendant (who in ſuch Actions is cal- 
led Tenant) you only ſay, Venit & dicit, 


and not as is uſed in Perſonal Actions, venit 
Adefendit vim & injuriam quando, Cc. 


When Iſſue is joined, and your Record is 


made up for Trial, you muſt proceed with 
your Venire facias, and Habeas Corpora Jura- 


torum, and put in your Record, as you have 
been before directed in an Action of Debt, 
and ſo take out Execution with the Clerk of 
the Judgments, according to your Verdict. 


"I: 
a of | 
1 rf 
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But remember, that in time of Privilege, 

ou take not out your Original until the 
Parliament be diflolv'd, or until fourteen 
days after the Prorogation of both Houſes 


of Parliament. 


Formedon is a Real Action, and lies three Limo. 


| ſeveral ways. 

* 1. Formedon in the Diſcender, which 
lies, where Tenant in Tail hath enfeoffed 
a Stranger, or is diſſeiſed, and dies, in this 


® caſe, the Heir to whom the Lands ought to 


diſcend, ſhall have this Writ of Formedoz i in 


the Diſcender to recover the Lands. 


2. Formedon in the Remainder, which 


is, when one gives Lands in Tail, and for 
1 default of Iſſue, the Remainder to another 
in Tail, and then for default of ſuch Iſſue, 
the Land ſhall come to the Donor, in this 
caſe, if the firſt Tenant in Tail dies with- 


out Iſſue, he in the Remainder ſhall Bare 


:: Formeden in the Rewerter lies, yy 


the Tenant in Tail dies without Iſſue, and 


e in the Remainder alſo dies without Iſſue; 
then the Donor, or his Heir, may bting 


this Writ of Formedon in the Reverter. 


Note, Where Tenant in Tail doth alien 


the Lands, or is diſſeiſed, or if a Recov 


be had againſt him by default, and that he 


3 dies, his Heir may bring a Formedom, for 
the Heir ſhall not have other Recovery for 
/ the 3 of his Anceſtor than by Fun- 


medon ; 
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meclon; but if he be ouſted of his own poſ. 


ſeſſion (as if he be ſeiſed and afterwards 
pur out of his Eſtate) he ſhall have a Writ 
of Ajſrſe. 

Where there is a Tenant in Dower, or 


by the Curteſy, the Reverſion to another 


in Tail, if one intrudes after the Death of 
Tenant in Dower, or of the Tenant by the 
Curteſy, he in the Reverſion ſhall not have | 
a Writ of Intruſion, but a Formedon. | 
A Woman, Tenant in Tail, takes a Huſ. 
band, who aliens, and after that they are 
divorced, and then the Husband dies, the 


Wife ſhall in this caſe have a Formedon, and 


not a cui in v. 

If Tenant in Tail lets for Life, and the 
Leſſee aliens in Fee, Tenant in Tail may 
have a Formedon. 

Where Lands are given to one for Life, 
the Remainder to the Father in Tail, (if it 
were executed in the Father) and he ali 
ens 3 the Iſſue may have a Formedon in 
Diſcender generally, or may have a ſpecial | 
Writ, ſetting forth, how that it was given 
to the Son for Life, the Remainder to the 
Father in Tail; and either of — Writs | 
good. | > 
In teens of Degrees, you need 
not name him Heir, but Son of him that 
was not ſeiſed; but it is a ſurer way to 
name him Son and Heir to every one, 


whother ſeifed or not: but you muſt not 
omit 


| 
| 


of. 
rds 
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omit any in your Writ, who was ſeiſed. | 
> If the Demandant omit one in Formedor, 
who held, that is, was ſeiſed of the Eſtate 
the Writ ſhall abate. 1 

The Demandant in his Writ ought to 
make out his Diſcent by all choſe who held 
or were ſeiſed of the Eſtate, otherwiſe the 
2 Writ will abate. £ 
Though the Demandant be made Heir to 
him who died in the Life time of his Fa- 


ther, who was not ſeiſed, yet the Writ 


* ſhall not abate. 

A Writ of Formedon did abate, becauſe 
the Demandant made himſelf Couſin and 
Heir to the Donee, where his Father was 
ſeiſed after the Death of the Donee, and 


no mention was made of him. 


* Efplees ſhall be alledged in Formedon in 
Reverter, both in the Donor and Donee, 
and in Formedon in Diſcexder and Remain- 
der in the Donee only. 

Z Theſe Eſplees are in the nature of Seiſin ge 
or Poſſeſſion of a Thing, Profit or Com- ba. 


modity, that is to be taken, as of a com 


mon taking the Explees, is the taking of 
the Graſs growing upon the Common by 
the Mouths of the Beaſts that intercommon 
there; ſo of an Advowſon by taking the 
Graſs-Tithes by the Parſon preſented there- 
unto; likewiſe of Wood, by the felling of 


= Timber, and cutting down Wood; Of an 
1 Orchard, by pulling of Apples, and — 
| ruit 


Privilegia Parliamentaria 
Fruit growing there; So of a Mill, the ta- 
king of Toll, is Eſplees, &. 

Note, In a Writ of Right of Land, or of 
an Advowſon, the Demandant ought to al- 
ledge in his Count, that he or his Ance- 
ſtors took Eſpiee- of the Thing i in demand, 
otherwiſe not good. 

The firſt Writ in Formedon is an Original 
called a Summons, and hath nine Retorns 
between the Teſte and Retorn thereof; and 
the other Proceſs are the ſame as in Dower, 
after the Summons, viz. Grand Cape, Writ 
of View, and Pein Cape. 

In this Action the Plaintiff is called De- 
mandant, the Defendant Tenant, and the 
Declaration Count. 

Note, That there ought to be great care 
taken by the Attornies on both ſides, in 
the courſe of caſting Eſſoins, adjourning 
and entring Ne recipiaturs with the Clerk 
of the Eſſoins, and obtaining Non-ſuits 3 
for that chereby much Prejudice or Advan- 
tage may come to their Clients Cauſes. 

Note, Vou muſt obſerve to E your O- 
riginal Summons, after the Diſſolution, or 
faurreen days after the Adjournment of 
both Houſes of Parliament, if you bring a 
Firmedon againſt any Peer, or Member of 
the Houſe of Commons. 

- 2Quare Impedit is a Writ, which lies where 
one is Patron of a Church, or hath Right 
0 Preſentation thereunto, and the Parſon 
or 
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or Incumbent dies, and another (having no 
Title) preſenteth a Clerk to the Biſhop, to 
be by him inſtituted and inducted to the 
= Benefice ; or where one (having no Right 
to preſent) diſturbeth him that hath Right, 


Cauſes to bring this Action. 

There is alſo a Writ of Aſſiſe of Darrein 
Preſentment, to the like purpoſe, but now 
ſeldom brought, (a Writ of Right of Ad- 
vovwſon being now uſed inſtead thereof) 


Za Moiety, or other part of an Advowſon 
in groſs, in caſe, where one of his Ance- 
ſtors (who were ſeiſed in Fee of the ſame) 


may have an Aſſiſe of Darrein Preſentment, 
he may alſo have a Writ of Quare Impedit; 
(at his Election) but not e contra. A Qua- 
re Impedit may be brought by him, who 
s hath a Grant of the next Nl 
A Writ of Right of Advowſon lies alſo 
A for the Moiety, or third part of an Ad- 
vowſon; and of the Advowlon of the Moi - 
rr 1 ety, or of the third part of a Church, Chap - 
of pel, &c. For which ſee Brown's laſt Trea- 
a \*tiſe of Fines and Recoveries, Intituled, Mo. 
of Aus transferendi ſtatus per Recorda. 

It lies likewiſe for a Chantrey, that is a 
Donative, which one hath by Letters Pa- 


e 
it 
n it his Clerk, who is diſturb'd by another, 
1 Þ E OL 


in preſenting his Clerk; theſe be ſufficient 


which lies of an Advowſon in groſs, or of 


have preſented before; and where a Man 


tents, when it is void, and he preſents to 
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or another, having no Right, preſents be- 
fore him that hath Right, after the Death 
of the laſt Incumbent, in this caſethe Perſon 
who hath Right to preſent, ſhall have his 
Writ of Quare impedit. | 

A Euare impedit alſo lies againſt the Bi- 
ſhop, rogether with others, who claim a- 
gainſt the Title of the true Patron, or di- 
ſturb his Clerk. 

Note, If a Plea of Qvare impedit be de- 
pending indiſcuſſed for ſix Months, then 
the Biſhop may preſent by Laps, and if the 
Biſhop neglects to preſent withinſix Months 
after the Avoidance, and the Church be 
void other fix Months, then the King ſhall 
preſent by Laps. 

Alſo, if one have Right to preſent, after 
the Death of the laſt Incumbent, and bring- 
eth no Quare Impedit, or Darrein Preſent- 
ment, but ſuffers a Stranger to uſurp upon 
him, yet he may have a Writ of Right of 
Advowſon, if he claims to have the Ad- 
vowſon to him and his Heirs in Fee ſimple. 

Note, If there be two or more Defen- 
dants named in the Writ of Summons, they 
may all eſſoin ſeverally one after the other, 
and after they have eſſoined, the Proceed- | 
ings are the ſame, as before Partition, by 
Pone, Diſtringas, &c. Which makes this 
Action very tedious, the Incumbent (who 
is the principal Defendant concerned in the 
Action) uſing all poſlible Delays he can, 

to 
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hath gotten into by his pretended Patron's 
means, and ſo holds the Plaintiff in play 
with his own Weapons, and gains many 
times a Year or two Years Profits of the Li- 
ving before he be evicted by Law. 

But in caſe the Church be void, and the 
Plaintift is apprehenſive of the Defendant's 
ſurreptitiouſſy getting into the Church, or 
that the Biſhop will collate his Clerk there- 
to; then he may have a Writ directed to 
the Biſhop, which is called a Ne admittas, 
which muſt be brought while the Action is 
depending in the Common Pleas, whether 
by Quare impedit, or other Writ, and ought 
to be brought within fix Months after the 
Avoidance, for after the ſix Months he 
cannot have a Ne admittas, becauſe proba- 
bly then the Church may be preſented unto 
by Laps, and therefore it would be in vain 
to have this Writ, for that the Title of Pre- 
ſenting is then devolved to the Biſhop ; 
but the King may have this Writ after the 
ſix Months, having a Writ of @uare Iunpe- 
dit, or Darrein Preſentment, &. depend- 
ing, according to a Maxim in Law, Nul- 
lum tempus occurrit Regi. 

The Writ of Ne admittas may be ſued out 
by the Defendant as well as by the Plain- 
tiff, when the Defendant is ſure of the Vali- 
dity of his Title, if he ſuppoſeth that the 
Biſhop will admit the Plaintiffs Clerk 

E 2 whilſt 


to keep the Paſſeſſion of the Beneſice hge 
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whilſt the Suit is depending; but (as hath 
been ſaid before) a Ne admittas lies not un- 


leſs the Plea be depending by Quare Impe- 
dit, Oc. and for that purpoſe there is a 


Writ in the Regiſter, directed unto the 
Chief Juſtice of the Common Pleas, to certi- 
tific the King in his Court of Chancery, whe- 
ther there be any Plea depending before the 
{ſaid Chief Juſtice and his Companions by 
ſuch a Writ, between ſuch and ſuch Parties: 
by which ir ſeems, that formerly a Ne ad- 
mittas could not be granted, before the 

King was firſt certified in Chancery of a Plea 
depending, as aforeſaid. But now the 
Courſe is otherwiſe, and a Ne admittas may 
be had either by Plaintiff or Defendant, di- 
rected to the Biſhop, to prohibit him from 
admitting any Clerk to ſuch a Church, ec. 
until the Plea depending be diſcuſſed, e*c. 
And this without any Writ out of Chancery 
directed to the Chief Juſtice of the Common 
Pleas, to certifie the King that ſuch a Suit 
is depending. 

When the Defendant or Defendants do 
appear, the Plaintiff's Attorny muſt prepare 
his Declaration, and derive his Client's 
Title down to the Action brought, in doing 
whereof, it is the occaſion many times of 
making the Pleadings to be very long in 
this Action. 

In caſe after Special Pleadings you come 


to an Iſſue, and having your Iſſue joy ned, 
and 
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and you would goto Trial, then you make 
out your Venire facias, and ſign, ſeal, and 
get it retorned, and a Habeas Corpora there- 
upon, and ſo proceed with your Record as 
in other Actions. 

When you have a Verdict for the Plain- 
tiff, and the Poſtea retorned upon the Re- 
cord, and Judgment ſign d and entred, you 
muſt then have a Writ directed to the Bi- 
ſhop of the Dioceſs, to admit your Clerk, 
or if the Biſhop of the Dioceſs be Defen- 
dant, then you muſt direct your Writ to the 
Metropolitan of the Province to admit him. 

If the Biſhop do not execute the Writ, 
according to the Tenour thereof, you may 
have an Alias, and after that a Plures, di- 
reed unto him to admit the Clerk, which 
if he refuſe to do, notwithſtanding thoſe 
Writs, you may have an Attachment a- 
gainſt him. 

Obſerve to make your Writ of Summons 
to bear Teſte after the Diſſolution of the 
Parliament, or after the Adjournment of 
both Houſes of Parliament for above the 
ſpace of fourteen days, if any Lord of Par- 
liament or Peer of this Realm, or any 
Member of the Houſe of Commons, or o- 
3 Privileged Perſon be Defendant in the 

Tit. 
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AGion of Waſte. 


This Action lies, where Tenant for Life, 
Tenant for another Man's Life, Tenant in 
Dower, Tenant by the Curteſy of England, 
or Tenant for a Term of Years, doth com- 
mit Waſte, Spoil or Deſtruction in or upon 


the Houſes, Lands or Woods of him in the 


Reverſion, that is ro ſay, by pulling down 
Houſes, or letting them fall to the Ground, 
or grow ruinous for want of Repairs in due 
time ; by cutting down or felling Timber 
Trees in Woods or Cloſes ; or plowing up 
anticnt Meadow or Paſture Ground : In 


| ſuch Caſes he in the Reverſion ſhall have 


an Action of Waſte, and not only recover 
the Place where the Waſte was done, but 
alſo treble Damages againſt him who com- 
mitted the Waſte. 

Bur if a Man cut down Timber, without 


Licenſe, and therewith repair old Houſes, 


that is held no Waſte; bur if, with ſuch 
Timber he build new Houſes, it will be ac- 


counted Waſte. 


The curting down of Underwood or Wil- 
lowes, ſhall not be ſaid to be Waſte, be- 
cauſe no Timber. | 

Waſte is ſometimes Negligent, ſome- 
times voluntary, and both alike puniſha- 
ble; as where the Leſſee is bound by Co- 
yenant to keep the Houſe in as good Re- 

| pairs 
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airs as it was in when he came to it, and 
e ſuffers any part of the Houſe, by his 
Negligence, to become ruinous; This is 
Waſte, for which the Leſſor may bring his 
Action. | 

Where there is no Timber upon the 
Lands to make Repairs, yet it is Waſte to 
ſuffer the Houſe to fall ro decay, becauſe 
the Leſſee ought to purchaſe Timber at his 
own charge to make ſufficient Repairs, 

It is Waſte for a Man to proſtrate, abate 

or break down any of the Houſings, either 
the whole or part, vis. any of the princi- 
pal Walls, or Walls of Partition, whether 
they be of Brick or Stone. 
Where by a violent Tempeſt, ec. the 
Houſe becomes uncover d, it ought to be 
repaired by the Tenant in convenient time, 
otherwiſe itis Waſte : So to ſuffer the Houſe 
to be burnt by Negligence, & c. is Waſte. 

If the Houſe be ruinous when the Te- 
nant firſt comes into it, and he pulls it 
down, and doth not rebuild it, this is Waſte. 

Where a Man either takes away, or pulls 
or breaks down the Wainſcor, Doors, Win- 
dows, Benches or other things that are in- 
ſeperable Incidents to the Houſe, being ſer 
up and faſtned by the Leſſor, or other Leſ- 
ſees, this is Waſte. 

Where there is Oak, or Elme, which are 
accounted Timber, (or Aſh, which in pla- 
ces where Timber is ſcarce, is made uſe of 
E 4 tor 
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for Timber) whether young or old, above 
or under twenty Years Growth, to ſell this, 
or make uſe of it in building a new Houſe 


or a new Room, or for any other purpoſe 


than to repair the old Houſe, or Out- houſes 


which are on the Land, or were at the time 
of the Leaſe made, Oc. when in decay and 
ruinous by Time, or Tempeſts ; this is 
Waſte. FP 

If a Man fells Timber, with an intent 
for Reparations, if he afterwards ſells it, 
or imploys it to any other Uſe, this is Waſte. 
And if after Sale thereof, he buys it again, 
and then imploys it in Reparations, yet this 
hath been held to be Waſte. | | 

To cut down a Wood, and afterwards 
to ſuffer Cattle to crop the young Springs, 
or to root and ſtub them up, is Waſte. 

To cut down ſuch Trees for Firing, be- 
iug Timber, and only hollow and dry at 
the top, is ſaid to be Waſte, oF 
- But if they be hollow, dry, and dead 
throughout, and bear not Leaves in Sum- 
mer, if the Leſſee cut down ſuch Trees for 
Fewel, it is no Waſte. 
Jo cut down more Trees for Fire- boot, 
Hedg- boot and Houſ- boot (to keep the 
Premiſſes in Repair as he ſound them) than 
is neceſſary, or to cut down green Wood, 
when there is ſufficient dry and dead Wood, 


To 


. 
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To cut down Fruit 'Trees growing in an 
Orchard or Garden, although for Repara- 
tions, is Waſte. 

Such Fruit Trees, though broken by the 
Wind, (or otherwiſe) if they do continue 
to bear Fruit; or young Trees that may 
bear Fruit, if the Leſſee cut them down, or 
grub them up by the Roots, it is Waſte. 

Where a Man plows up antient Meadow 
or Paſture Ground, not plowed in the 
Memory of Man ; or fells, cuts down, or 
grubs up the Trees in a Wood, and converts 
the Ground and Soil into arable Land ; or 
e contra, turns arable Land into Wood 
Ground, it is Waſte. 

To openor dig into new Quarries to find 
Metal, Coal, Stone, Chalk, Clay, Gra- 
vel, Ge. This (unleſs there be a Covenant 
in the Leaſe ro warrant it) is Waſte : Al- 
though it be not Waſte, for a Man to dig 
forward in a Mine or Quarry that was open- 
cd before. 

Neither is it Waſte to dig in the Land for 
Gravel, Clay, Gc. for neceſlazy Ules. 

Note, the Plaintift's Attorny muſt take 
care that he bring not an Action of Waſte 
upon a Leaſe or Grant wherein the Clauſe 
[Without Impeachment of Maſte] is, for in ſuch 
caſe, the Leſſee or Grantee can do no Waſte 
for which he is puniſhable by Law. 

For the word without] added to ¶ Im- 
peachment of Waſte) doth velt a Licenſe or 
8 36 ao) Axe Liberty 
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Liberty in the Leſſee or Grantee to commit 
Waſte at his pleaſure, if he be ſo minded, 
without being call d to any account, or pro- 
ſecuted or ſued either at Common Law, or 
in Equity for rhe ſame, or it ſigniſies a Re- 
ſtraint in the Grantor or Leſſor from im- 
peaching the Grantee or Leſſee for commit- 

ting of Waſte, Spoil or Deſtruction in the 
Lands, Tenements, Woods, Gardens, e*c. 
which he holds of the Leſſor or Grantor 
Thoſe and the like Words inſerted in the 

Decd, & c. are ſaid to be annexed to the 
Eſtate, and that they do change the quali- 

ty of the Eſtate, and make the Leſſee or 
Grantee therein, in the nature of Tenant i 

in Tail, and they eſtabliſh and create ſuch 

a Privilege withal, that they give the Leſ- 

ſee and Grantee a Power and Intereſt to do 
Waſte, and to convert and diſpoſe of the 
2 to his own uſe ; and further, if the 
Leſſor or Grantor brings his Action of 
Waſte, the Leſſee or Grantee may bar him 

by Pleading of this Clauſe. 4 

di If that Clauſe be not expreſſed in thoſe 
1 very Words, or in Words bearing the like 
Senſe, ſimply without Reſtriction, they are 
not good in Law, nor will reach the intent 
and meaning of the Clauſe; As if the Words 
be, Vitbout Impeachment of Maſte, by any Mrit 

1 of Waſte : The Clauſe in this cafe is reſtrain- · 
if ed, and the words have not their true ſcope ii 


1 and liberty, and cannot give full Power to 
| 4 ' 9 
| the 2 
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che Leſſee or Grantee to commit Waſte, nor 
do they any ways alter the Property ; for 
they only diſcharge the Action; ſo that 
the Leſſor or Grantor, or he in Reverſion is 
only barred from bringing his Action of 
Waſte againſt the Tenant in Poſſeſſion. 

The words [Without Impeachment 
Waſte] muſt be inſerted in the ſame 
by which the Eſtate is created, or in ſome 
other Deed made at the ſame time; for if 
che Leſſor makes 'a Leaſe without this 
Clauſe, and afterwards willeth, that the 
Leſſee ſhall hold the Lands without Im- 
peachment of Waſte, it is held that thoſe 
words work nothing, either to diſcharge 
the Action or give an Intereſt. 

If a Man makes a Leaſe for Life, and by 
his Deed grants, that if any Waſte be done, 
it ſhall be redreſſed by Neighbours, and not 
by Suit of Law ; yet an Action of Waſte 
will lie. 

The Privilege gained by thoſe words, 
may be afterwards loſt, by tome other Act; 
for it is only annexed to Privity of Eſtate 
and therefore if one that hath this Privilege 
anncxed to his Eſtate, agrees with another 
to exchange Lands with him, the Privilege 
is gone: So, where he that hath a Leaſe 
for Years, with this Claaſe in his Deed, 


doth accept of a Deed of Confirmation of 


his Eſtate, without this Clauſe, he loſeth 
the Privilege. 
| The 
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The Proceſs in this Action, are; 
1. An Original, in the nature of a Sum- 
© mons, which muſt bear Teſte (if againſt a 

Peer, or Member of the Houſe of Com- 
mons, or other privileged Perſon) after the 
Parliament is diſſolved, or after the Ad- 
journment of both Houſes, for above four- 
teen days: This Writ being retornable (tre- 
Michaelis) the Defendant may eſſoin, if he 
thinks fit, upon that Rerorn, which if he 
doth, then the Plaintiff may adjourn it un- 
til (Craſtinum Martini) which done, then 
the next Proceſs is a Pore retornable Ofa- 
bis Hillarii. 

Upon the Rerorn of the Poxe, and filing 
it with the Filacer, he maketh out a D- 
firingas, which you may have retornable in 
Ofabis Purificationis beate Marie, as hath 
been ſaid before in Partition, & c. And up- 
on that Diſtringas you may have an Amerce- 
ment, in caſe the Defendant appears not, 
and then an Alias and Plures Diſtringas, and 
further Amercements. And as you are in- 
formed before, in caſe the Defendant will 
not eſſoin upon the Summons, he may eſ- 
ſoin upon the Pore. 

If the Defendant appears, you muſt de- 
clare againſt him, according as the Caſe is, 
and then the Defendant's Attorny muſt 
plead, and Iſſue be joined, as in other A- 
ctions. 


Decla- 


r 
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Declarations in this Action vary accor- 
ding to the Plaintiff's Titles, and the Inte- 
reſts of the Perſons againſt whom ſuch A. 
ions are brought. 

As where an Action is brought by the 
Heir in Tail againſt Tenant for Life ; or 
againſt Tenant in Dower. 

Or where the Perſon that hath the Re- 
verſion brings this Action againſt Tenant 
by the Curteſy; or againſt Tenant for term 
of Years. ; 

For Declarations, in all which Caſes, and 
many others, you muſt ſee the Books of 
Entries, and conſult Townſend's Tables. 

Now as the Declarations are various, ſo 
are the Pleas incident to them, for they are 
either General or Special. 

The General Plea is, Nu Waſte fait, viz. 
No Waſte done. 

Special Pleas are many, either by Juſti- 
fication, or Excuſe, as the Caſe happens. 

It is a good Plea, where the Waſte is laid 
to be in Not Repairing, &c. That the Pre- 
miſſes were repaired before the Action 
3 and this muſt be pleaded ſpeci- 
ally. a 
Bur to plead they were repaired after the 
Action brought, is no good Plea. 

Nor is it a good Plea to ſay, That the 
Plaintiff did covenant to deliver Timber 
from off the Land to repair, &:- and af- 


terwards refuſed ſo ro do; for the De- 
fendant 


G1 


But it is a good Plea to ſay, That the L 
of them was cauſed by ſome extraordinary | 
before the Leaſe was made, or that it was ö 

It is a good Plea likewiſe to ſay, that the j | 

So, it is a good Plea to ſay, that the 
and that before ſuch his Entry, there was | 
that the Plaintiff hath granted away his E. j 

It is a good Plea, where the Defendant f 
for Incloſures, if he can withal juſtifie and 

Releaſe of Waſte done, is a good Plea ; 

Bur it is no good Plea in an Action of 
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fendant in that caſe might have taken it. 
Houſe or Trees were burnt or ſpoiled by 
Fire, Water, or Wind; or that the Ruine 
Act of God. q 
So, it is to ſay, that the Houſe fell down 3 
ſo ruinous, and the Timber ſo rotten, that 4 
it would not bear repairing. 
Leaſe is ſurrendred up unto the Leſſor, who 
hath accepted of the ſame. L 
Plaintiff hath entred upon the Premiſles, 
no Waſte done. - 
In like manner, it is a good Plea to ſay, 
ſtate to J. S. and that before the Grant 
there was no Waſte committed. 
is ſued for cutting down Timber or other 
Wood, to ſay, That he cut it to make Poſts 
prove, that there have been always ſuch 
Incloſures about the Premiſſes. ; 
if it be made by words that rantamount to 
a Releaſe. 
Waſte, for cutting down Timber, or pulling 
down 


oo” war WS my Of? 
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down the Houſe, to ſay, That the Leſſor 
took away the Timber, or Materials, &c. 

Neither is it any good Plea to an Action 
of Waſte for cutting down Timber, to ſay, 
That the Defendant did cut it down, and 
keeps it until he ſhall have occaſion to make 
uſe of it for repairing the Premilles ; or to 
ſay generally, That he cut the ſame for ne- 
ceſſary Reparations in and about the Pre- 
miſſes: Unleſs he concludes his Plea like- 
wife by ſaying, That he did actually apply 
it to that purpoſe. 

And yer it were but reaſonable to juſtific 
the cutting the Timber ſome time before it 
be uſed, for the drying and ſeaſoning of it, 


and making of it otherwiſe uſeful, when 


an occaſion of uſe is apparently at hand. 
After a Plea AT i and Iſſue joyned, 


and that you intend to go to Trial, the Di- 


rections given before in Partition, &c. will 
guide you, both for making out your Ve- 
mire facias and Habeas Corpora Juratorum, and 
putting in your Record, and likewiſe for 
managing your Trial, retorning your Po- 


| ſtea, and entring up Judgment. 
Bur in this Action the Judgment is to re- 


cover the Place waſted, and treble Dama- 
ges. 

If the Defendant doth not plead, bur 
lets Judgment go by Default, or confeſſerh 
the Action, then a Writ of Inquiry muſt be 
iſſued out, upon which the Sheriff muſt in- 

quire 
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uire by the Oath of twelve Jurors, what 
amage the Plaintiff hath ſuſtained, which 
he retorns in an Inquiſition, and then the 
Plaintiff hath Judgment ſign d by the Pro- 
thonotary, to recover treble the Damages 
which the Jury find, and then hath he (as 
in a Verdict after Judgment entred) a Writ | 
of Seiſin awarded, and made, directed to 
the Sheriff of the 2 where the Houſe 
or Lands lie to give Poſſeſſion to the Plain- 


tiff of the Place or Places waſted, e*c. 


Of Warrantia Charte. 


This is an Action at Common Law, for 
him who is enfeoffed with Warranty, and is 
afterwards impleaded in an Aſſiſe, or other | 
Action, in which he cannot vouch ſome | 
other Perſon to Warranty, then he may 
bring this Action againſt the Feoffor, or his 
Heir, to compel either of them to warrant | 
the Lands, ſo enfeoffed, unto him. 

The firſt Proceſs in this Action is an O- 
riginal, which is to ſummon the Defendant | 
to appear to the Plaintiff's Action, and an- 
{wer the ſame ; which Summons muſt bear 
Teſte, if it be made out againſt a Peer or 
Member of the Houſe of Commons, or o- 
ther privileged Perſon, either after the Par- 
liament is. diſſolved, or after 14 days Ad- 
journment of both Houſes of Parliament. 


Upon 
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Upon this Writ of Summons (as in Waſte) 
the Defendant may eſſoin, and the Plain- 
tiff adjourn ; or for want of Adjournment 
of the Plaintiff, the Defendant may enter a 
Non pro: (provided there be a Ne recipia- 
tur firſt entred with the Clerk of the Eſſoins, 
upon the day of Exception) and then, in 
that caſe, the Plaintiff is ſo far put by, chat 
he muſt be forced to begin again. 

After the Summons comes out a Pore, 
and then a Diſtringas, (both which muſt be 
retornable, as before directed in Partition 
and Maſte) and if the Defendant appear not, 
then an Alias Diſtringas, ſetting Iſſues, & c. 
And ſo Diſtreſs upon Diſtreſs ad infinitum, 
until there be Appearance given. 

After Appearance you muſt declare, and 
go to Trial as before in Waſte. | 

In what Caſes this Action lies. 

If a Man makes a Leaſe of Lands to a- 
nother for Term of his Life, rendring a cer- 
rain Rent; or makes a Gift in Tail to ano- 
ther, without Deed, and afterwards the 
Leſſee or Donee is impleaded, in ſuch an 
Action where he cannot vouch, then he 
may have this Writ of Warrantia Chariæ a- 
gainſt the Leſſor or Donor, or his Heir, 
who hath the Reverſion; for this Reverſion 
and Rent reſerved makes a Warranty in Law 
by the Statute de Bigamis, cap. ult. Al- 
though he had not any Dced of it, 2 ft. 
275. Viie Hob. Ney. Oborn's Caſe, _ 

F al 
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all the parts of a Warrantia Charte ate de- 


ſcribed. 7 


If a Man gives Land to another in Fee, f 
by Deed, by theſe words (I have given and 
granted, Oc.) In this caſe, he ſhall be held 


to Warranty of this Land, to the Feoffee, by 
theſe words, and if the Feoffee be implea- 
ded, he ſhall have a Writ of Warrantiz 
Charte againſt the Feoffor by theſe words, 
(I have given and granted, &c.) but not a- 


inſt his Heir, for the Heir ſhall not be 
ound to Warranty by the Deed of his Fa- 
ther, unleſs he obligeth himſelf and his 
Heirs to Warranty, c. by expreſs words 
in the Deed, as to ſay (I and my Heirs | 


all by aforeſaid Lands, &c. will warrant, 
Ge. 
Note, the Plaintiff ſnall not have this 
Action of Warrantia Charte againſt the Fe- 
offor, or againſt him againſt whom he hath 


Warranty, if he be impleaded in any Acti- 
on wherein he may vouch him; for then 
he ought to vouch him to Warranty, and if 
he will not vouch him in the Action, he 


* 


ſhall not afterwards have a Writ of Warran- 


tia CHartæ. 


If the Plaintiff holds any Lands of the 


Defendant by Homage Aunceſtrel, and is 
impleaded, and hath not any Deed of it, 


yet he ſhall have this Writ of Warrantia 


Charte againſt the Defendant, and the Writ 
ſhall ſay (whereof he hath his Deed) and 


yer 
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yet he hath not the Deed to ſhew, bur on- 
ly holdeth by Homage Aunceſtrel, which 
implies a Warranty ; and therefore neither 
in this, or in any other caſe, wherein theſe 
words (whereof he hath his Deed) are 
mentioned in the Writ, they are not mate- 
rial, but are words only uſed of Courſe. 
Note, that the Vouchee is either to de- 
fend the Right againſt the Demandant, or 
to yield him other Lands, e*c. in value; 
for the Voucher extendeth ro Lands, ec. 
of an Eſtate of Freehold or Inheritance, and 
not to any Chattel: for in Caſes of Chat- 
tels, the Voucher ſhall have an Action of 
Covenant, (if he hath a Deed) and an A- 


ion of the Caſe, or an Action of Deceipt, 


if it be by word of Mouth, &c. 

The Proceſs, whereby the Vouchce is 
called, is a Summons ad Warrartizandum ; 
and whereupon if the Sheriff rerorns, That 
the Vouchee is ſummoned, and he maketh de- 
fault, then there is awarded a Magnum Ca- 
pe ad Valencian, Ec. When if he makes De- 
fault again, then Judgment is given againſt 
the Tenant, and he ro have over in value 
againſt the Vouchee ; but if the Sheriff re- 
torns, That he hath nothing, then after two 
Writs of Alias and Plures, a Writ of Sequa- 
tur ſub 


cover in value, &. becauſe the Vouchee 
was never warned. 
2 In 


ſuo periculo is awarded, &. And the 
Demandant ſhall not have Judgment to re- 
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In caſe of Homage Aunceſtrel, which is a 
ſpecial Warranty in Law, the Lands that 
the Heir hath generally, at the time of the 


Voucher, ſhall! be liable to Execution in 


value, whether he hath them by Diſcent or 
Purchaſe : but in the caſe of an expreſs Þ 
Warranty, the Heir ſhall be charged bur on- 
ly for ſuch Lands, as he had by Difcent | 
from his Anceſtor, which creates the War- 
ranty. | 

Note, the Lands ſhall be liable to War- 
ranty, which the Vouchee hath ar the time | 
of the Voucher, becauſe the Voucher is in | 
lieu of an Action; and in a Warrantia Char- 
tæ the Lands which the Defendant hath at 
the time of the Writ brought, ſhall be liable 
to the Warranty. ö 

If a Man gives Lands in Fee, with War- 
ranty, and binds certain Lands eſpecially 
to Warranty, the Perſon of the Feoffor is 


thereby bound, and not the Land, unleſs 


he had it at the time of the Voucher. 
A Man may bring his Writ of Marrantia 
Chartæ in what County he will, if the Deed 


beats not Date in a certain Place or County, 


for then he ought to bring his Writ where 
the Deed bears Date. 
But if a Man brings a Writ of Warrantia 


Charte, by reaſon of Homage Aunceſtrel, 


he muſt bring it in the ſame County where 
the Lands lie. | 


If 
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If a Man recovers his Warranty in this 
Action, and afterwards he is impleaded in 
an Action in which he cannot youch, as 
Aſſiſe, e&c. or Scire facias upon a Fine, 
now it ſeems that he ought to give notice 
ro him againſt whom he had recovered his 
Warranty, of his Action, and to pray him 
to ſhew what Plea he will plead to defend 
his Land. 

Note, That a Man may bring a Writ of 
Warrantia Charte at the Common Law, for 
Warranty made of Lands holden in Antient 
Demeſne. 


Audita Querela. 


This is a Writ which lieth where one is What it is, 


bound in a Statute Merchant, Statute Sta- 
ple or Recognizance, or where Judgment is 
given againſt him for Debt, and his Bod 
is in Execution thereupon, then if he ha 

a Releaſe, or other matter ſufficient to diſ- 
charge him of the Execution, and hath no 
day in Court to plead it, he ſhall have this 
Writ againſt him who hath ſo recovered, or 
againſt his Executors. 

Againſt whom, and by whom this Writ 
is to be brought. 

This Writ lieth for the Party himſelf a- 
gainſt whom the Judgment is had, or by 
whom the Statute or Recognizance is made, 
or his Heir, Executor or Adminiſtrator, 


£3 upon 
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upon {whom the Charge is come or co- 
ming. | 
—— an Audita Querela is brought 
againſt the Proſecutor himſelf, and ſome- 
times againſt him and others who ought to | 
bear a part of the Burthen with him. N 
It lies alſo againſt a Terre - tenant, with | 
out naming him Party or Privy. N 
Whereſoever this Remedy is given, there 
muſt be theſe three things in the Caſe. ö 
1. There muſt be a Charge or Burthen | 
come, or coming upon him is to have 
it. ; 
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2. It muſt be ſuch a Charge or Burthen | 
as by Law he ought to be diſcharged of, in | 
part or in all, 8 | 
3. It muſt be in ſuch a Caſe, as where 
he hath no other Remedy for his Relief: 
As may appear by theſe following Caſes. | 
t. If one or more Judgment or Judg- | 
ments be executed againſt one, and the | 
Plaintiff or Plaintiffs releaſe him of the Debt 
or Debts in Fact; or that he be releaſed of 
| them all, or of part of them in Law, and 
| yet Execution be ſued our againſt him. | 
2. If a Judgment be had againſt me and 
another, and one of us be taken in Execu- 
tion, and afterwards be releaſed of the 
Debt, or diſcharged of the Execution by 
the Plaintiff upon payment of the Mony ; 
the other (upon being ſued ro Execution 
for the ſame) may be relieved by Audita 
Qverela. 3. The 
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3. The like if Judgment be had againſt 
two Treſpaſſers, and one be taken, and 
the Damages be ſatisfied by him, he may 
have Contribution for a Moiety of what he 
paid to the Plaintiff, from the other Joint- 
Treſpaſſer. 

4. The like Caſe, if Judgment be had 
againſt two, or more, upon one Bond, and 
Execution be executed upon one of them, 
and he ſatisfies the Plaintiff for the whole. 

5s. If Executors ſuc for, and recover a 
Debt againſt one, who ſatisfies the Plain- 
tiffs that which is demanded of him; and 
afterwards the Teſtament is revoked : In 
this caſe the Party that hath paid the Mo- 
ny, may get a Certificate of the Revocati- 


on from the Biſhop, and thereupon have his 


Remedy by this Writ againſt the Executors. 
6. If the Conuſor after Execution tender 
the Mony (due upon the Statute) to the 
Conuſee, and he refuſe it; or if part of it 
were paid at the day, and he tenders the 
reſt in Court, and yet the Conuſee goes on 
with his Extent : In theſe caſes, the Party 
grieved may have an Audita Querela. 

7. If the Statute were delivered to a 
Stranger to keep until certain Conditions 
be performed, and the Stranger delivers 
back the Statute to the Conuſce by Fraud 
before Performance of any of them ; or if 
the Conuſee gets the Statute from the Stran- 
ger by Fraud, before the Conditions be per- 

F 4 formed, 
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formed, in either of theſe caſes, the Conu- 
ſor ſhall be relieved by this Writ of Audita 


uerela. 1 | 
8. If an Infant enter into a Statute, he 


may avoid it while he is in his Minority, | 
by bringing his Writ of Audita Querela; 
and the Courſe of the Proceedings is thus : | 


In caſe he be in Priſon, an Audrita Querela 


may be brought by ſome of his Friends, di- | 
refed to the Juſtices of the Common Pleas, | 
who thereupon will command the Sheriff to | 
bring the Infant into Court, to be inſpected | 
by them, and if the Juſtices adjudge him to 
be within Age, after Proceſs ſent to the 
Conuſce to appear and hear the Judgment of 


the Court, they will diſcharge the Infant. 
Put if the Infant comes to be of full Ape, 
and hen is proſecuted by the Conuſee, then 


he cannot have any Remedy by Audita 


Ouerela. | 

9. If divers are bound in one Specialty 
cor junctim & diviſim] and the Obligee ob- 
tains Judgment and Execution againſt one 
of them, and afterwards proſecutes the other 
Perſons upon the ſame Bond, they may 
bring their Audita Snerela, and be relieved 


thereupon. 
10. If in the imterim between Verdict 


and Judgment, the Parties have put them- 


ſelves upon Arbitrement for the Suit, or 
that the Defendant gets a Releaſe from the 
Plaintiff, and yet the Plaintiff doth proceed, 

| the 


1, 
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the Defendant may have this Writ; But in 
theſe caſes tis to be preſumed: that Judge 
ment was given before the Audita Quereia 
ben 4 41 en 1 

11. Where a Man ſues for a Thing, for 


which he formerly had Judgment and Exe- 


cution, there this Writ of Audita Qverela 
will lie. 3! Look Yott 017 
12. Where a Man and his Heirs are 
bound by any Bond, Bill Obligatory, & c. 
And the Obligee proſecutes thereupon, and 
recovers againſt the Heir, & c. and after- 
wards ſues the Executors, Gc. for the ſame 


Cauſe; or e contra after Recovery had a- 


gainſt the Executors, he proſecutes the 
Heir, here the Heir or Executor may have 
his Remedy by Audita Querela, becauſe he 
cannot plead the ſpecial Matter in Barr. 
13. Where a Leſſee covenants for him 
and his Aſſignes to repair Houſes, or to do 
any other Act, chargeable upon him, after 


Aſſignment of his Eſtate, and he aſſigns o- 


ver his Eſtate; and afterwards the Leſſor 
(who may ſue either of them) ſues and re- 
covers againſt one of them: In this caſe, if 
he afterwards ſues the other for the ſame 
Cauſe, he may have this Remedy. 
The Proceedings in Audita Querela are, 
1. Where before Execution this Writ is 


brought by the Party grieved himſelf, (or 


by his Heirs or Executors) he _— 
good Cauſe for this Writ, muſt give — 
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Bail to proſecute, and ſtand to the Judg. | 
ment of the Court, upon which he may 
have a Superſedeas to ſtay Execution; but 
when the Party is in Priſon, then it ſeems } 
there is no Bail to be put in until the Conu- 
ſee or Obligee doth anſwer to the _— 
Querela. 
Note, That after Execution executed, no| ; 
Super ſedeas will lie. 
If one ſues out an Audita Querela upon a 
Releaſe, and be Nonſuit, he ſhall : 
not have an Audita Querela upon new Mat · 
ter. 
I the Conuſor after Execution tenders 
the Mony due upon the Statute of the Con- 
uſee, and he s it, or if part of it were 
paid at the day, and he tenders the reſt in 
Court, and yet the Conuſee goes on with | 
his Extent ; in theſe caſes the Party grieved Þ 
may have an Audits Querela. 
F The Proceſs in an Audita Querela before | | 
Execution, is a Venire faciss, which if it be 
— a Member of Parliament or Pri vile. 
ed Perſon, muſt bear Teſte after the Diſſo | 
tion or Prorogation of any Parliament, | 
until a new one ſhall meer or re-aſſemble, | 
or after any Adjournment of both Houſes | 
for above the ſpace of fourteen days, until 
both Houſes ſhall meet or re- aſſemble; and | 
after that an Alias Venire facias, and then a f 
Diſtringas, and alia Diſtringas, & c. until 


. ee bur if he will 
not 
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Senatus Conſenſu ſublata. 


not come in and anſwer the Audita Querela 
in ſome reaſonable time, the Courle of 
Practice is, that (upon Motion) the Party 
Plaintiff if he be in Priſon ſhall be diſchar- 


Alſo, if the Venire facies iſſues out a 


2 gainſt a common Perſon, or one not privi- 
© leged, or at ſuch time as there is no Parlia- 


ment in being, and the Sheriff retorns upon 
the Writ, That the Defendant zichil habet, 


c. or non eſt invents, &c. Then ſhall iſ- 
Nſue out a Capias againſt him. 


So, if the Defendant makes Default af- 


ter Appearance, and a Plea pleaded, then 
Ja Diſtringas ad audiendum Judicium ſhall 


iſſue out, for by ſuch Default Judgment 
ſhall be given againſt him, and after Exe- 


2 cution the Proceſs is a Scire farias when the 


Party is in Priſon upon a Capias ad ſatisfa- 


= ciendum. 


Of Ejectment, or de Ejectione firme. 


This Action is the moſt general Action 
in uſe for trying of Titles at Common Law, 


and comes in place of many real Actions, 


formerly more frequently uſed, and now 
very much laid aſide, for that they proved 
ſo very tedious and difficult to the Attorny, 
as well as chargeable to the Client. 

The Formality formerly in bringing this 


Action was, for him that laid Claim to any 


Lands 
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ther of the ſame, and to ſeal and deliver it un. 


queſtion, with a Note on the back ſide of 


Frivilegia Parliamentaria | 
Lands or Tenements, to make a Leaſe to ano. 


to the Leſſee upon the Premiſes, who being 
afterwards ouſted of his Poſſeſſion of the 
Premiſſes (which he gained by the Leaſe) 
broughr his Ejectment againſt the Ejector. 

But now that way of Proceeding is whol - 
ly diſus d, and the Perſon that claims Ti- 
tle ro the Lands or Tenements he intends 
to ſue for, brings his Declaration in ſome 
Friends Name (who paſſeth for a Leſſee of 
the Premiſes, without having any Leaſe) | 
againſt any Stranger (who is called the Ca. 
ſuat Ejector) which Declaration is delivered 
to the Perſon that is actually Tenant in 
Poſſeſſion of the Lands and Tenements in 


the Declaration, ſigned by the Caſual E-F 
jector, commonly to this effect, wiz. 
Mr. Thomſon, — 
You may perceive by this Declarati- 
on, that I am ſued for certain Lands 
and Tenements mentioned therein, 
which are lying and being in the Pa- 
riſh of S. in the County of Kent, 
and which I am informed are in 
your Poſſeſſion, as Tenant thereof, 
and that you do claim Title there- 
unto; if you do, I deſire you to 
make your Defence before the end 
of next Term; Otherwiſe I, who 
claim no manner of Title to the 


Premilles, 
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no. Premiſſes, muſt let Judgment paſs 
un- againſt me by Default. 
ing | Yours, Oc. Sam. Willis. 
the 


ſe) After this the Secondary of the Protho- 
r. notary's Office (where the Declaration is 
ol·entred) draws up a Rule for the Defendant 
Ti- (who is the Tenant in Poſſeſſion of the 
ds Premiſſes) to appear, and confeſs Leaſe, 
me Entry and Ouſter, (or Ejectment) to de- 
off fend his Title upon Trial of the Cauſe, and 
ſe)¶ abide the Judgment of the Court. 
But if the Tenant doth not appear, upon 
edl his being ſerv'd with a Declaration by the 
in caſual Ejector, then the Courſe of the 
in Court is to get a Serjeant of the Coif, on 
off the laſt day of the Term, to move the 
E. Court, upon an Affidavit, ſworn before one 
of the Judges of the Court by the Caſual 
Ejector, of due Service made by him to 
i. the Tenant or Tenants in Poſſeſſion of the 
1; | Declaration, and reading to him or them 
n, the Note on the back of the ſaid Declara- 
a. tion, to the effect above recited: Upon 
t, which Motion the Court will award Judg- 
in ment againſt the Caſual Ejector, ſo that 
f You may take out a Writ of Habere facias 
e. Doſſeſſionem, and ſeiſe the Lands and Tene- 
o ments in queſtion for the Plaintiff's Leſſor. 
In this Action there are Coſts and Da- 
mages recovered (as well as Poſſeſſion) for 


which you may have a Fferi facias from the 
| Clerk 
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King's 
Bench, 


Privilegia Parliamentaria 


Clerk of the Judgments, either in the ſame | 
Writ with the Habere facias poſſelſionem, or | 
by it ſelf, directed to the Sheriff of the 
County where the Lands lie, who will ex. 
ecute the ſame for you according to the 
Retorn. : 

Note, you need not ſue out an Original 
in Ejectment at firſt, as you muſt do in 
other Actions, for the Courſe of Practice 
is, when you have Judgment, to ſue ou 
an Original to warrant your Proceedings, 
and that is ſufficient. 
Neither muſt you ſerve your Declaration 
in Ejectment upon the Tenant in Poſſeſſion 
of a Commoner or Peer of this Realm, ot 
Lord of Parliament, until the Difſolurion 
Prorogation or Adjournment of both Hou. 
ſes of Parliament, for above the ſpace « ö 
fourteen days. And thus much ſhall ſuf. 
fice for ſuing Members of Parliament in thel 
Court of 2 Pleas ; the next Cour 
we treat of ſhall be the Kirg's Bench. 

This Court differs not in its Practice from 
the Common Pleas, if you proceed by Ori. 
ginal, which is uſually done in ſuch Caſes 
where the Debts or Damages are conſidera : 
ble, as between Merchants and Perſons of 
lity and great Eſtates. | 
ut having been ſo particular in deſcri- 
bing the Method of Proceedings in the 
Common Pleas by Original in moſt Actions, 
we ſhall wave here, and only treat of Acti- 
ons 


Senatus Conſenſu ſublata. 

ons commenc'd by Bill of Middleſex and 
7 Latitat, or more e nd . Bill without 
the King's Writ. And this Court 
holds Plea of all Actions of Debt, Detinue, 
Covenant, Account, Actions upon the 
Caſe, Trover, Ejectment, and many other. 
The Courſe of Proceedings there is com- 
in monly (if they go not by Original) to ſue 
ice! out a Latitat, as their firſt Proceſs, if the 
ou Action be brought, or the Party is to be 
gs | — in any other County than M:ddle- 

= ex. - 
ion If in Middleſex, then you take out a 
ion Bill of Middleſex with the Maſter of the 
o Bill of Middleſex Office, which you muſt 
ON, ; carry to the Sheriff of Middleſex his Office, 
and get a Warrant made upon it, and im- 
ploy what Bailiff you think fir to arreſt the 
DODefendant, (if it be ont of time of Privilege 
of Parliament, as before hath been often re- 
un peated in treating of the Proceedings uſed in 

the Court of Common Pleas) But if the 
m Defendant lives within any particular Li- 
ri. berty, then you muſt have your Warrant 
es directed to the Bailiff of that Liberty, or at 
a. leaſt imploy one of his Bailiffs. 
offs Theſe Writs you may have renewed e- 
very Term, until you get the Party arreſt- 
ed ; butif a Latitat remains unrenewed for 
five Terms, you muſt have a new Latitar, 
for that it cannot be renewed, 


If 
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If the Bailiff of che Liberty favour the 
Defendant, ſo that he will not arreſt him, 
you muſt get the Writ from the Bailiff of 
the Liberty, and have a Mandauvit Balliuo 
retorned thereupon by the Sheriff, and up- 
on that the Courſe is to have a Writ of Non 
omittas propter aliquam libertatem directed to 
the Sheriff, by means whereof you may 
imploy any of the Sheriffs Bailiffs you ſhall 


think will be moſt ſerviceable to you to ar- 


reſt the Defendant, without taking notice 
of the Bailiff of the Liberty. 
When the Defendant is arreſted, and 


Sheriff, you muſt get him to retorn you a 
Cepi Corpus, upon which if the Defendant 
doth not appear at the Retorn of the Writ, 
0 may give the Sheriff a Rule to bring in 
his Body on pain of forty Shillings, and 
then if the Defendant doth not appear, you 
may have an Habeas Corpus (upon the Cepi 
Corpus) which if the Sheriff will not retorn, 
you may amerce him, as before ; and if he 
doth retorn the Writ, and not bring in the 
Body, he muſt retorn a Languidus in Pri- 
ſona, upon which you may have a Writ of 
Duces tecum licet languidus, &c. or an Ha- 


beas Corpus but this muſt be out of the 
time of Privilege of Parliament. 


At the Retorn of any of theſe Writs, it 
the Party do not appear, or be not produ- 


ced by the Sheriff (when he is taken) you 


may 


hath —_ Bond for his Appearance to the 8 


7 fn ns AAS 4. 
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may amerce the Sheriff, and force him to 
pay his Amercements, after Rules given. 
f If you will eſtreat your Amercements 
into the Crown- Office, the Charge of eve- 
ry Rule eſtreated is 27. 4 d. uneſtreated 
44. And in this manner you may both a- 
merce the Sheriff, and proſecute the Defen- 
„dant until he doth appear; but if there be 
l any great Ametcement, the Defendant will 
appear for fear the Sheriff ſhall ſue his 
Bond: And after the Amercements are re- 
torned into the Crown-Office, if they be 
d not certified and retorned into the Exche- 
ger (which is once in every half Year, 
* Þ when they are eſtreated before that time) 
if you be ſued upon the Sherift's Bond, you 
_ upon moving the Court, if che Plain- 
tiff's Attorny (to whoſe Client the She- 
riff's Bond is aſſigned) will not otherwiſe 
conſent, that you are content to appear as 
of the ſame Term the firſt Writ was retorn- 
able, and to accept of a Declaration, and 
not to delay the Plaintift in his Suit : the 


— 
= 


Bond to ſtay, or if the Amercements be 
eſtreated, then upon the like Offer, and al- 
ſo to take off the Amercements the Court 

will order the like. 
And when the Defendant being a Mem- 
ber of Parliament intends to appear. he 
may according to the Act before-mention- 
ed file Common Bail to the Plaintift's Acti- 
8 on, 


* 1 vary” y "GP VID 


F 


Court will order the Suit upon the Sheriff's 
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on, according to the Courſe of the Court, 
and ſo the Plaintiff's Attorny may declare 
againſt the Defendant, and proceed to Tri. 
al, and the Court may (at any time, from 
and immediately after the Diſſolution or 
Protogation of any Parliament, until a ney Þ 
Parliament ſhall meet or the ſame be re- aſ. 
ſembled, and from and immediately after 


any Adjournment of both Houſes of Par-] 


liament, for above the ſpace of fourteen 
days, until both Houſes ſhall meet or re- 
aſſemble) proceed to give Judgment, and 
award Execution thereupon, againſt the 
Defendant's Eſtate real or perſonal, bu 
ſhall not arreſt or impriſon the Body of any 
the Knights, Citizens or Burgeſſes of the] 
Houſe. of Commons, or other Privileged Þ 
Perſon, during the Continuance of Privi- Þ 
lege of Parliament. | : 
The manner of Practice in this Court is 
different from that of the Court of Common 
Pleas, for after the Plaintiff's Attorny hath Þ 
drawn his Declaration in any Cauſe, he in- 
groſſeth it on a piece of Parchment, and up- 
on the back of it enters its Continuances, 
from the Term within written, unto the ve- 
ry Term that the Defendant's Attorny doth F 
either confeſs the Action, or pleads to If- Þ 
ſue, and that the Iſſue be entred upon Re- 
cord; And after Iſſue is joined, many times 
—9 defer the entring of the ſame upon the 
Roll, until the Cauſe be tried (being quite 
other: 
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otherwiſe in the Court of Common Pleas ; 
for there no Record can be ſigned by the 
Prothonotary in order to be ſealed by the 
Clerk of the Treaſury, before the Iſſue be 
entred upon a Roll in the Prothonotary's 
Office) by means whereof the Cauſe may 
be agreed, and ſo a great part of the Char- 
ges ſav d. 

In like manner the Forms of rhe King's 
Bench Declarations are different from thoſe 
of the Common Pleas; for whereas the Com- 
mon Pleas Declarations begin with the De- 
fendant's Name, ſetting forth of what Town 


or Pariſh he is an Inhabitant, in this Court 


they begin with the Plaintiff's Name, ſay- 
ing, That he complains of ſuch a Perſon, 
the Defendant, never naming of what place 


he is, unleſs they declare upon a Bond, and 
then they obſerve the Alias dictus, ec. as 
they do in the Common Pleas ; then they 


ſay, that the Defendant is in the Cuſtody of 
tbe Marſhal of the Marſhalſea, &c. For ſo 
they ſuppoſe every Pgrſon to be againſt 
whom they declare. 

When they come to mention the Bond, 
Bill, Indenture or other Specialty they de- 
clare upon, then they pur the Clauſe, Pro- 
fert hic in Curiam, in the middle of their 
Declarations, contrary to the Courſe of the 
Court of Common Pleas, where they always 
conclude their Declarations with that Sen- 
rence. 


G 2 Alſo 
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Alſo at the Cloſe of their Declarations 


they add underncath, | 
Jobanne Doe, 
Pleg de proſequend 
* Richard Roe. 
A. B. pro Quer 


And underneath that, C. D. pro Defend 


There is not much variety of Actions 
brought in this Court, Actions of Debt, 
Covenant, Account, Treſpaſs upon the 
Caſe, Treſpaſs vi &. armis, Trover and 
Converſion, and Ejectment being molt of Þ 
their Practice. | 

They ſue to the Outlawry in this Court 
as well as the Common Pleas, but chiefly in 
Actions upon the Caſe, and they are whol- | 
ly debarred from outlawing any Perſon in 
Actions of Debt, Detinue, Covenant or 
Account ; neither did they ever pretend to 
outlaw after Judgment, until a Modern Fi- 
lacer of that Court either fancied or dreamt 
not long ſince that is was practicable. 

If there be SpeciM Pleadings in any Acti. 
on (brought in this Court) on the Plain- 


tilf's or Defendant's part, which eicher 


comes to Iſſue, or that there be a Demurrer 
in the Caſe, then they carry the whole Pro- 


ceedings to the Clerk of the Papers, who 


gives a Rule to the Defendant in the Margin 
of the Book, either to join Iſſue, or to join 
in Demurrer, and after that makes up the 

Books, 
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Books, and is paid eight Pence per She 8 


for the ſame; which is otherwiſe in the 
Court of Common Pleas, ſor there the Plain- 
tiff s Attorny hath that Profit to himſelf, 
After Verdicts, when they have the Po- 
ſteat retorned, and that the Maſter of the 
Office hath ſigned Coſts, then they enter 
up their Judgments, every Clerk his own, 
and ſo he maketh out his Executions, ei- 
ther againſt the Body as a Capras ad ſatisfa- 
ciendum, or againſt the Goods as a Fieri 


facias, or an Elegit againſt Lands and Goods. 


If the Iſſue be of any former Term, and 
entred upon the Roll, or of the ſame Term, 
and they will have a Record of Niſi privs 
made up, they muſt have it done by the 


Cuſtos Brevium of that Court, who keeps 


particular Clerks of the ſeveral Counties in 
England for that 5 and when the 
Records are made up by thgſe Clerks, the 
Cuſtos Brevinm ſeals them, 


Of the Office of Pleas or Common-Law-ſide 
of the Court of Exchequer. 


There is a Courſe of Proceeding in the 


Court of Exchequer ſuitable in moſt things 


to the Common Lay Proceedings in other 
Courts, and that is their 2»o Minus iſſuing 
out of the Office of Pleas belonging to the 
Court of Exchequer 5 Which Writ of Quo 
Minus was I” as to ſuch Party 


3 only, 
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or ſome way accountable to the King : And 
therefore the Writ concludes, 'That the 
Plaintiff is (for want of the Defendant's 
paying unto him the Mony which he ſucs Þ 
for) the leſs able to ſatisfie the King. But Þ 
at this day the Practice of this Office is for Þ 
the moſt part exerciſed about the Principa- Þ 
lity of Wales, where no Writ iſſuing out of Þ 
the King's Bench or Common Pleas is of 
force, except a Capias Vtlegatum and this 


Writ of Quo Minus, which arc ſo much re. 


lated, that they are both pretended to be 
by way of Prerogative for the Queen. The 
Rules for procecding herein are ſo agreeable 
to the Practice of the Court of Queen: 
Bench, that what hath been ſaid before of Þ 
that Court, will be ſufficient for the Pro- 
ceedings in this Office. 120 8 

This Court is the moſt Supream of all Þ 
the Courts of Equity in this Kingdom; By Þ 
this the Rigour of the Common Law is mi- Þ 


tigated, and Matters ordered and decreed 
according to Equity and good Conſcience. | 


In this Court the Lord Chancellor or Þ 
Lord Keeper of the Great Seal (and ſome- F 
times Commiſſioners having Cuſtody of 
the Great Seal) for the time being, is the 
Chief Judge, and in this Court he, or, in 
his Abſence, the Maſter of the Rolls doth 
make Orders and Decrees. \ 491 


This 
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This Court confiſts of a twofold Power, 
viz. 1. Ordinary, as in the Caſe of Scire 
fatias to repeal Patents, in Cafes of Tra- 
verſes, Endowments of Women, ec. And 
in theſe this Court is limited and confined 
ro the Rules nſed at the Common Law. 
2. Extraordinary, being unlimited, as in 
Caſes of Equity, wherein Relief is to be 
had by Suit commenced here by Bill and 
Anſwer in ſuch Caſes as theſe following, 
Where a Charge lies upon one Man alone 
by the Common Law, whereas in Equity 
others ought to contribute their equal ſhares 
towards it. 

Againſt one who hath broken his Truſt 
with another. 

Againſt the Extremity of a Promiſe or 
Contract either made withour any valua- 
ble Conſideration, or when it is unreaſona- 
ble, diſhoneſt, or diſcharged ; Or where it 
hath been obtained by Fraud or Force. 

Where by Law a Man cannot be compel- 
led to perform an Agreement, this Courr 
will give Relief. | 

This Court will reſtrain the exorbitant 
Juriſdiction of other Courts, and remove 
Suits from thence by Certiorari. 

It will alſo reduce the general Cuſtoms 
of a Manor to a Certainty between the 
Lord and Tenants, or the Tenants them- 


ſelyes. 
G 4 This 
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This Court will compel the Husband to 
allow his Wife Allimony. | 

It will aſcertain the Arbitrary Fines im- 
poſed by the Lords of Manors upon their 
Copyhold Tenanrs, , 

It will inforce the Recovery of a Legacy, 

or force the Performance of a Will. 

It will relieve one in the Recovery of his 
Land, Debt or Duty, altho he have loſt his | 
Conveyances or Writings. ' .. 

It will compel him who hath ſold Land, 
and taken a valuable Conſideration for it, 
but hath made a defective Conveyance to 
the Purchaſor, to make unto the Purchaſor 
a perſect Aſſurance. 

It will like wiſe in ſome Special Caſes pre. 
vent the diſinheriting of an Heir, or reſtorg 
his Inheritance unto him, if wrongfully ta- 
ken away 

It will avoid the Suſpenſion of Rent or 
Common. | | 

It will likewiſc prevent an Occupancy. 

It will alſo avoid the Barr to an Action 
by the Statute of 21 Jac. of Limitations. 

Relief may be, and is often had for, or 

againſt an Infant in this Court; As, 
ant. 1. An Infant hath been compelled to an- 
ſwer a Bill in this Court, and being but 12 
Years old, was bound by Decrce of this 
Court, and upon a Review decreed again. 

Alſo an Infant was committed to the 
Fleet for * a Decree. 

2, He 
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2. He ſhall have the ſame Relief upon a 
Breach of Truſt, Fraud, or the like in chis 
Court, as another Man may have, not- 
withſtanding his Minority). 

3. He may ſue by himſelf or his Procheis 
Amy, or defend by his Guardian, by Order 
of the Court 


39 


Note, Relief is often given by chis Court Feme Ce- 


for or againſt a Feme Covert; As, | 
I. She ſhall be compelled to anſwer with 
or without her Husband, eſpecially if the 
_ be concerning Land, and he be our of 
; and ſhe ſhall be bound by the Decree 
of this Court, and may be committed until 
ſhe do obey the ſame. 
2. This Court may order the Husband 
* Wife to levy a Fine of mortgaged Lands 
agents in her, and to perfect an Aſſurance. 
3- ALeaſe of Lands was made to Friends 
to - = uſe of the Wife, ro commence after 


her Husband's Death, and they two levy a 


Fine of the Lands, this will not barr them 
in Equity. 


4. A. made over his Leaſe for Years, to 


the uſe of C. his Wife, afterwards he and 
his Wife ſold the Land, and levied a Fine 
to D. The Court ordered, That the Pur- 
chaſor ſhould enjoy the Land againſt the 
Wife after the Husband's Death. 

In ſome Caſes ſhe may ſue her Husband, 
as for Alimony or Maintenance, where 


they are parted, bur ordinarily ſhe may not 


{uc 


Vert. 
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ſue her Hus nor her Husband- ſue 


her. 

2. She hath been allowed to ſue without 
her Husband, and without his Privity, e- 
ſpecially he being beyond the Sea. | 

3. No Woman ſhall recover Dower of a 


| Truſt by this Court. 


When a Woman cannot tell who is 
Tenant to the Land, ſhe may ſue here to 
diſcover the Tenant, to know againſt whom 


to bring her Action or Writ of Dower at 


Common Law. 

An Heir alſo here in ſo Caſes, ſhall 
ſue and be ſued farther than the Law binds 
him; As, 

An Heir of an Eſtate in Tail, having 
Lands in Fee, diſcended from his Anceſtor, 
in lieu thereof, is bound by Decree to pay 
che Purchaſe Mony, or let the Purchaſer 
have the Land free. | 

The Father fold his intailed Lands, but 
had little for them, it ſeems the Heir ma 
ny: the Purchaſor to give the full warth 
by the Aid of this Court. 

Executors may charge or be charged in 


Equity farther than the Common Law will 


mit them, vis. 

1. They may ſue one the other in this 
Court. 

2. An Executor may here ſue the Execu- 
tor of an Executor, if he hath gotten the E- 


ſtate in his hands. 
3, If 


ue 


ut 
0. 
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3. If there be two Executors, and the 
one diſagrees, the Act of the other ſhall 
bind him in Equity, as it doth in Law. 

4. One Executor alone, without the reſt, 
may be ſued here, but he fhall be charged 
for no more than he hath, 

5. An Executor ſhall be bound by De- 
cree had againſt the, Teſtator. 

6, He muſt pay Coſts awarded here a- 
gainſt che Teſtator, if he hath Aſſets. 

7. He ſhall not be compelled here to 
give Bond to perform the Will of the Teſta. 
tor, without good Cauſe ſhewed, as that 
he hath committed a Devaſtauit of the Te- 
ſtator's Eſtate, or otherwiſe acted contrary 
0 his Duty as an Executor in ſome Particu- 
ars. 


8. He may be ordered to pay a Debt due 
by verbal Promiſe, before a Debt due by 


Specialty. 
9. One Joint-tenant or Tenant in Com- 
mon may have Relief here againſt the o- 
ther. 

10. The Father may have Relief here a- 
gainſt his Son, for breach of a Truſt in any 


Caſe. 
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An Uſe of Truſt may be of Lands or d, f 


An Uſe of Truſt of Lands is a Truſt re- 
poſed in another, that he ſhall permit Ceſty 
que Truſt to take the Profits, and' that the 


Truſtee ſhall diſpoſe of the Lands accord- 
ing 


| Goods, and is either expreſſed or implied. Truſt. 
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ing to the Direction of Ceſiy que Truſt ; As 
where a Feoftment is made to C. D. and his 
Heirs, to the uſe of A. B. and his Heirs : 
Here C. D. hath the Eſtare and Property 
of the Lands, but A. B. ſhall have the Pro- 
fits according to Equity and Conſcience. So 
if one agrees with J. N. for a parcel of 
Land for a certain Sum of Mony paid down 
upon the Contract, and hath no Convey- 
ance executed unto him for his Mony, yet 
in Equity the Land is his, and he ſhall have 
it decreed unto him by this Court. 

The Uſe of Goods is when one Perſon 
hath them in Truſt for another. 
The Uſe of Lands or Goods expreſſed, is 


when the Uſe or Truſt is expreſſed between 


the Parties upon the making the Eſtate. 
Implied, is when nothing is declared up- 
on the Agreement, but it is left to the Con- 


ſtruction of the Law; As where I bargain 


and fell my Land, levy a Fine, make a Fe- 
oftment, or ſuffer a Common Recovery of 
it without Mony, or no Uſe expreſſed, in 
ſuch Caſe the Law will conſtrue it to be to 
my own Uſe. 

But if ſuch Aſſurances be made upon va- 
luable Conſiderations, then they ſhall be to 
the Uſe of the Purchaſors. [4 100” og 

If I convey my Land, without Conſide- 
ration, by Feoffment, to J. N. To have 
and to hold to him and his Heirs, to 
the Uſe of his Heirs, in ſuch Caſe - 
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and his Heirs have the Uſe in Law. 

To every Uſe there be two inſeparable 
Incidents attending it; vis. 

1. Confidence in the Perſon, 

2. Privity it the Eſtate, either expreſſed 
by the Parties, or implied by the Law; 
And when either of theſe fail, the Uſe is 
either gone for ever, or at leaſt ſuſpended 
for a time; For if the Feoffee of Ceſty que 
Dſe makes a Feoffment to another, of the 
Land, upon a valuable Conſideration, and 
this F coffee hath notice of the Uſe, the Uſe 
will be gone for ever; becauſe notwith- 
ſtanding there was a Privity of Eſtate, yet 
there was no Confidence in the Perſon. 

But if the Feoffment had been without 
Conſideration to the ſame Party, yet the 
Uſe would have remained ſtill, becauſe the 
Law did imply a Notice. 

If I without Conſideration infeoff J. S. 
and his Heirs of my Land, to the iutent 
that he ſhall take the Profits thereof, and 
deliver them to me and my Heirs ; | 

Or to the intent that he ſhall account to 
me and my Heirs for the Profits thereof ; 

Or to the intent that he ſhall alien it to 
A. B. and his Heirs, or unto whom I ſhall 
appoint ; 

Or to the intent he ſhall re-convey the 
ſame to me and my Heirs, or unto my Heir 
at his Age of 21 Years ; 


Or 
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Or if I convey my Land to certain Uſes 
expreſſed in the Deed, but there are other 
ſecret Uſes agreed upon between us 3 _ 

In all ſuch Caſes, which are our of the 
Statute of Uſes, this Court will, upon 
Complaint, order the Parties, who are the 
Truſtees, to perform the Truſt. 

If I, without any Conſideration, bargain 
and ſell my Land by Indenture to one and 
his Heirs, to the Uſe of another and his 
Heirs (which is an Uſe upon an Uſe) it 
ſeems the Court will order this; bur if it 
were in Conſideration of Mony by him 
pw, then the expreſs Uſe would be void 

oth in Law and Equity. 8 

So if a Woman upon a valuable Conſi- 
deration paid her by her Son, bargains and 
ſells her Land by Indenture to him and his 
Heirs, to the Uſe of her ſelf for Life, and 
afterwards to the Uſe of the Heirs of her 
Son, in which caſe by the Law the Fee is to 
the Son preſently, and the Uſe for Life to 
the Mother is void; Nor is there, as it 
ſeems, any Remedy for her in this Court by 
way of Equity, becauſe of the Confidera- 
tion paid ; but it would have been other- 
wiſe if there had been no Conſideration 
paid by the Son. 

One poſſeſſed of a Term of Years, con- 
veys it to Friends in Truſt, to the uſe of 
D. for Life, and afterwards of the Heirs of 
his Body ; In this Caſe this Court W 

That 
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That D. ſo long as he hath an Heir may 


diſpoſe of it, and that an Intail of, or out 


of a Chattel, cannot be; but a Remainder 
in Tail of a Truſt may be ordered in Equi- 
ty, unto which the Judges agreed. 

The Plaintiff's Wife conveyed away her 
Eſtate to the Defendant her Son before Mar- 
riage, and afterwards the Defendant con- 
veyed the fame to his Children; in this 
caſe the Court conceiving it to be done 
without Conſideration, decreed it for the 


3 Plaintiff againſt the Defendant and his Chil- 


# dren. 
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If J. S. delivers Mony or Goods, or cau- ch! 


or other Specialty to be made to J. N. to 
the Uſe of J. S. or to any Intents or Pur- 
poſes in Truſt, and J. N. doth not perform 
the Truſt, this Court will compel him to 
do it, or to make Recompence for the 
breach of Truſt; and therefore if F. N. doth 
diſpoſe of the Mony or Goods to his own 
Uſe, or to the Uſe of any other Perſon, 
other than as J. S. did direct and appoint 
him, or if he will not diſpoſe of it accord- 
ing to the Mind of J. S. or doth releaſe or 
diſcharge the Duty, J. S. ſhall have his 
Remedy by Szbpena in this Court; And if 
in theſe Caſes the Goods or Mony be ta- 
ken from J. N. or he receives any Injury 
by them, he muſt ſuc for Remedy here. 


Where 


ſeth a Statute, Recognizance, Obligation P 
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Where there is any Miſtake in a Deed, 
ſo that it deſtroys not the Intent and Agree- 
ment of the Parties, this Court will recti- 
he it. 

So if the word (Heirs) in an Eſtate of 
Fee ſimple be omitted, or part of the Land 
ſold be leſt out of the Deed, and it appears 
that the Conveyance was made upon a good 
and valuable Conſideration, the Court of 
Chancery will in ſuch Caſe give Relief. 

Miſtakes in making of Bonds in either 
of the Parties Names, may be relieved here. 

If B. be bound to A. in an Obligation 
conditioned for the payment of 40 J. and 
the ſame day after the ſcaling of the Bond, 
A. gives him a Releaſe upon the account of 
other Matters, which by Miſtake is made 
ſo general, that thereby the Obligation is 
alſo releaſed; in ſuch caſe 4. may be re- 
lieved in this Court. 

Where an Eſtate upon good Confidera- 
tion was made by Covenant, but being not 
goon in Law, it was ordered to be made 

ood. 

l A Bill was exhibited in this Court to be 
relieved againſt the Defendant, who would 
have avoided an Eſtate for want of Livery 
of Seiſin, bur ir appear'd that the Plaintiff 
had injoyed it quietly for the ſpace of 25 
Years, and therefore it was decreed, that 
he ſhould continue the quiet Peſſeſſion with- 
out Livery of Seiſin. 1 
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If the Obligee agrees with the Obligor 
to give him a farther day for payment of 
his Debt, and he fueth him or his Surery 
before the day given, the Obligor may be 
of relieved in this Court. 
nd If a Man makes a Will with ſeveral De- #! 
ars viſes, this Court will direct how they ſhall 
od be taken and performed according to E- 


wy 
he meaning of a Will is to be perfor- 
er med here. 
re. Where thete was a Deviſe void in Law, 
on {by means of a Miſrecital of a Grant, and 
ad want of Attornment, this Court did here 
d, {decree it to be good. | 
of This Court will give Relief againſt frau- Hau 
de dulent Practices to avoid a Leaſe, or a 
is Debt, or in avoiding Conveyances fraudu- 
e- lently made, as where there is a Suit de- 
beriding between rwo for Land, and the 
a- Defendant, pendente lite, makes ſecret Con- 
ot veyances of the Land, this Court will or- 
e ¶ der him to diſcharge the Land thereof. 
But note, That regularly this Court doth ca-, 
e not give Relief where the Subſtance of the 
d Suit by Bill and Anſwer tends to the Over- 
V throw of an Act of Parliament, made for 
che publick Peace and Repoſe of the Sub- 
5 
It 


je, or for the ſubverting any Fundamen- 
tal Point of the Common Law, or to re- 
ſcind and take away from other Courts their 
peculiar ] EY IN his ſingſia- . , 
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For in all Caſes wherein the Plaintiff hath 
his Remedy at Common Law for the very 
ſame Matter, he ſhall not be relicved here. 

Ne wan The firſt Proceſs of this Court (as to 

ner of Pro- the Proceedings by Bill and Anſwer on the 

u ce equitable Part) is a Subpena, which re 

by Bill and quires the Defendant's Appearance in thi 

Anſwer. Court by a certain day, under a Penalt) 

Subpa na. therein contained, to anſwer to the Plain. 
tiff's Bill of Complaint, which former! 
was filed before the Subpera was ſued oui 
but now the Practice is otherwile. 

This Subpæna is called a Subpæna ad r. 
ſpondendum (to __— co diſcriminate i 
from the other fix, which are uſed after. 
wards in the Courſe of Procecdings, viz. 

1. Subpena pro Cuſtagiis ; A Subpena fo 
Colts. | 
2. Subpena ad faciendum meliorem Re. 
ſponſum ; A Sub pe na to make a better An. 
Wer. | | 
2. Subperna ad Teſtificandum ; A Subpe- 
na for Witneſles to teſtifie, &c. 
4. Subpwna ad Rejungendum ; A Subpon 
LO rœjoin. | 
5. Subpæna ad andiendum Judicium ; 1 
Subpena to hear Judgment. 
6. Subpena ducens fecum; A Subpena to 
bring Writings, Evidences, & c. into Court 
As to the Subpæna ad reſpondend', Cate 
muſt be taken that there be no Miſtake in 
the Body, of that Writ, for if there be, . 
vi 


Senatus C onſenſu ſublata. 


will prejudice the Plaintiff in his Proceed- 
ings, and the Defendant may take advan- 
tage of it; but if there ſhould happen any 
Miſtake to be in the Label only belonging 
to the Writ, no Advantage can be taken by 
It, 

This Writ of Subpena ad reſpondend may 
be made retornable three ſeveral ways; As, 
1. Upon the common days of Retorn, « 
die Paſche in quindecim dies, &c. Or, 
2. Which is on” uſual, upon a day certain, 
as die Jovis proxime poſt Craſtinum Sancti 
Martini, or after any of the uſual Retorns, 
Or, 3. It may be retornable immediate. 

And here in the Teſte and Retorn of this 
Writ you muſt have an eſpecial Care that 
both Teſte and Retorn be after the Diſſolu- 
tion or Prorogation of the Parliament, un- 
til a new Parliament ſhall meer, or the ſame 
be re- aſſembled, or after the Adjournment 
of both Houſes of Parliament, for above 
the ſpace of 14 days, until both Houſes 
ſhall meet or re-aſſemble, according to the 
aforeſaid Act of Parliament made in the 
12th and 13th Years of the Reign of his 
late Majeſty William the Third, cap. 

Note, If the Defendant be a Peer or Pce- 
reſs of the Realm, then the Lord Chancel- 
lor or Lord Keeper for the time being, will 
not ſuffer them to be ſerved with a Subpera, 
but will write Letters to them to deſire or 


requeſt them to appear by their Clerks in 
8 15 2 Court, 


22 
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Court, or to make better Anſwers, to re- 
join, hear Judgment, ec. according as there 
is occaſion, | | 
The Writ of Sulpæna muſt be ſerved be- 
fore the Retorn of it be paſt, by delivering 
the Writ it ſelf under Seal, to the Defendant 
perſonally, or by ſhewing him the Writ, 
and delivering him the Label of the day of 
his Appearance, which is done when there 
are more Perſons than one in the Writ, 
whereby the Subpera it ſelf may be reſerved 
to be left with the laſt Perſon named in it. 
Where the Subpera is ſerved on the very 
day it is retornable, it is good Service if it 
be before Noon, and the riſing of the Court 
of Chancery; And the Defendant ſo ſerved, 
ſhall be obliged to appear with all ſpecd. 
If the Subpæna be both againſt the Huſ- 
band and the Wife, and the Husband only 
is ſerved, but hath Notice that it is alſo a- 
gainſt his Wife, it is a good Service as to 
both, and for want of Appcarance, the 


Plaintifl may have an Attachment either a- 


gainſt the Wife only, or againſt both. 

The Bill muſt be filed in due time after 
Service of the Sulpæna, otherwiſe if the 
Defendant appears, and no Bill be filed, he 
will have Coſts. | 

To prevent which, you mult obſerve, 
That if the Subpena be retornable upon a 
General Retorn day, as Craſtino Purificatio- 
1 Beate Marit, Octalis Puri ſicat, Tres 

— Paſche, 
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Paſche, Menſe Paſche, G c. Then the Plain- 
iff hath time to put in his Bill until the ſe- 
cond day before Noon next after the fourth 
day following every of the ſaid Retorns, 
reckoning: the Retorn-day and the fourth 
day after it, for two of the ſaid four days. 
But when the Subpana is retornable upon 
a certain day of the Month, then the Bill 
muſt be filed the ſecond day after ſuch day 
before Noon. | 
If the Bill be not filed, and the Subpæna 
be retornable on a day certain, as on one 
day of the Month, the Defendant's Appea- 
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rance being entred, his Attorny may prefer 


Coſts the next day after : And if the Bill be 
not filed the next day after Coſts fo prefer- 
red before Noon, or ſoon after, the De- 
fendant ſhall be diſcharged with ſuch Coſts 
as a Maſter of the Court ſhall tax. 

If the Subpæna be retornable upon a Re- 
torn-day, the next day after the fourth day 
is Coſts-day ; And if the Bill be nor filed 
the next day at Noon, or ſoon after, the 
Defendant (having preferred his Colts the 
day before) is diſcharged from Attendance 
with his Coſts. 

If the Defendant or his Clerk in Court 
are not voluntarily paid the Colts taxed for 
want of the Plaintiff's putting in his Bill, 
the Defendant may have a Subpzna to com- 
pel the Plaintiff immediately upon fight 
thereof, to pay unto the Defendant or Bea- 
H 3 rer, 


W 
—— * 2 S Saget < ht 


— — 
2 # 


a Nr 3 — 3 
> r 


102 


Auf wer. 


Privilegia Parliamentaria 
rer, the ſaid Coſts; which Subpæna mult be 


ſerved perſonally upon the Plaintiff, and af. 


ter ſuch Service, if he refuſeth to pay the 


ſame accordingly, the Defendant may (up- 


en Affidavit made of the Service of the 
ſaid Wrir) direct an Attachment to the She- 
riff of the County, City or Town Corpo- 
rate, (if it be Vicontiel) where the Plain- 


tiff lives, to arreſt him thereupon for the 
ſaid Coſts. 


And if the Sheriff retorns Non eſt inven- 


tus upon ſuch Attachment, then another 
Attachment with Proclamation may be ſu- 


ed out againſt him, which Proclamation 


being alſo retorned Non eſt inventus by the 
Sheriff, a Commiſſion of Rebellion ſhall 
and may be taken out againſt the Plaintiff. 
But on the contrary, if the Plaintiff files 
his Bill in time, and the Defendant appears 
not the next day after Coſts day, then the 
Plaintift (making Affidavit that the Defen- 
dant was ſerved with a Subpera) may have 
an Attachment, and further their Proceed- 
ings, if the Sheriff retorns the Defendant 
Non eſt inventus, &*c. | 
The Plaintiff's Bill in Chancery ought to 
contain the Cauſe of his Complaint in E- 
quity of fuch Matters for which he can have 
no Remedy at Common Law ; the Bill and 
all ſubſequent Pleadings ought to be ſuc- 
cinct. not ſtufr with Repetitions of Deeds, 
V/ritings or Records (in hc verba) but the 


Ettects 
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only as is pertinent and material, briefly 


without Tautologies or Impertinencies; 
not being criminal or ſcandalous againſt the 
Defendant or any other ; for if it ſcandali- 
zeth the Defendant, he may refuſe to an- 
ſwer; And the Plaintiff and his Council 
whoſe Hand is to it, may be puniſhed for 
it, and the Defendant may recover Coſts 
againſt ſuch Council, to be taxed by a Ma- 
ſter of the Court of Chancery. 

What Care our Predeceſſors did take in 
this Matter, and how they managed the 
Cauſes in Equity which came before them, 
will appear by the Record following. 
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The Tranſcript of a Record ont of the White 
Tower of London, being à Bill exhibited 
in Chancery, Anno 2 R. 3. to be relieved 
agzinſt a Bond, where the Mony was paid, 
and the Bond not delivered up, but the Ob- 
ligor ſued to the Exigent in order to be out- 
law'd. PEE 


To the Right Reverend Fader in God 
the Biſhop of Lincolne, Chancellor 
of England. 5 


Ekely beſecheth your continuell O- 
| ratrice Agnes Kene Widowe, That 
where ſhe is bound by ſengle Obligation to 
oon George Hanlyr, Citezen and Draper of 
1 o»don, in xviii /. payable at a certain da 
now paſt, which xviii I. the ſaid Agnes hath 
truly content and payed unto the ſaid 
George by the hands of oon Harry Ravet, 
withour having eny ſufficient Diſcharge 
thereof, for the great Truſt which the ſaid 
Agnes then hadd in the ſame George, which 
that time promiſed to deliver the ſaid Oh- 
ligation to her for her Diſcharge thereof ; 
And howbeit the which the ſaid Payment 
the ſaid Agnes hath divers times required 
the foreſaid George to delivere the ſaid Ob- 
ligation for. her diſcharge thereof; or ellys 
fo make her a ſufficient Diſcharge of x 4 
ſame, yette he that to doo all tymes hath 
ef T < F* 1 J refuſed, 
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refuſed, and yette refuſeth, and over that 
hath taken an Action of Dette upon the 
ſame Obligation in the Common Place at 
Weſtminſter ayeſt your ſaid Oratrice, and 
hath her in Exigend, therby intending to 


condempne her in the ſaid Some, and therof 


to ſue Execution, contrarie to all Right, 
Law and good Confciens : Pleas it there- 
fore your good Lordſhip the Premiſlez ten- 
derly to conſider, and theruppon to graunt 
a Writte Subpena, to be directe to the ſaid 
George, commanding him by the ſame to 
appere before the King in his Chauncerie at 
a certein day, and __ 2 certein payne by 
your ſaid good Lord 'PP to be lymytted in 
the ſame, there to aunſwere to the Premiſ- 
ſez, and to doo and obeye ſuch DireQion 
as by your ſaid proven and the ſaid 
Court ſhall be commanded hym, and no 
further to proceed in the ſaid Action of 
Dette, hanging this Matter before your ſaid 
Lordſhipp, at Reverence of God and in 


wey of Charity. 


Robertus Dormer, 
Pleg de 110 
3 Willielmus Henſington. 


Which 


105 


* — 


106 Privilegia Parliamentaria 


Which Bill was thus indorſed. 


q Coram Rege in Cancellaria ſua die Lune 
prox” futur. 


Emorandum quod duodecimo die Maii 
anno regni Regis Richardi tertii ſe- 
cundo dies datus eſt infraſcripte Agneti pe- 
remptorie ad producend' teſtes ad proband' ma- 
teriam in iſta Billa contentam ; Et ulterius eſt 
injundtum tunc ibidem per Dominum Cancella- 
rium quod infraſcriptus Georgius non proſecu- 
tus erit ſectam ſuam prædictam coram Juſticia- 
riis de Communi Banco inter ipſum & infra- 
ſcriptam Agnetem ſub pena quadraginta libra- 
rum, quouſque idem Georgius aliter per prefa- 
tum Cancellarium habuerit in Mandatis : Et 
poſtea in eodem Termino datus 4 dies prefa- 
iz Agneti ad producendum quendam Henricum 
Rabet ad probandum Materiam in Billa illa 
contentam uſque in Octabis Sanctæ Trinitatis. 


„ gls AMemorandum, That the twelfth day of 
, May, in the ſecond Year of the Reign of 
King Richard, the third day is given to the 

within written Agnes peremptorily to pro- 

duce Witneſſes to prove the Matter con- 

tained in her Bill; And further it is injoyn- 

ed then there by the Lord Chancellor, that 

the within written George ſhall not proſecute 

luis Suit aforeſaid before the Juſtices of the 
Common 
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Common Bench between him and the with- 
inwritten Agnes, under the Penalty of forty 
Pounds, until the ſaid George ſhall be o- 
therwiſe commanded by the aforeſaid 
Chancellor : And afterwards in the ſame 
Term day is given to the ſaid Agnes to pro- 
duce one Henry Rabet to prove the Matter 
in the Bill contained until in eight days of 
the Holy Trinity. 

Upon the whole Matter of this Bill, and 
the Indorſement thereupon, it is to be ob- 
ſerved, - 

1. That this Bill having been preferred 
above 300 Years ſince, is done with ſuch 
Brevity and Perſpicuity, that it may ſerve 
for a Preſident to the Practiſers of this Ape, 
to take Example by it, not to put their 
Clients to unneceſſary Charges by their 
prolix and tedious Draughts. 

2. That the Practice in thoſe days was, 
to put in Pledges or Sureties for the Plain- 
tiff to proſecute his or her Bill. 

3. That the Plaintiff was ordered to pro- 
duce Witneſſes to prove the Matter con- 
1 in the Bill peremptorily by a certain 

ay. 

4 The Defendant was injoyned under a 
Penalty to ſurceaſe his Suit at Common 
Law, by a ſhort Indorſement upon the 
Bill: And all theſe at once, without Moti- 
on upon Motion by Council, and Order 


after Order, as it hath been ſince, and 
is 
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Anſwer: to 
B.. 


Frivilegia Parliamentaria 


is yet practiſed at chis day. 
But to go on to the preſent Practice: 
After the Plaintiff hath filed his Bill, the 
Defendant muſt put in his Anſwer within 
ſuch time as the Court allows, and in caſe 
he makes any Delay, he muſt ſatisfie the 
Court of the Cauſes of ſuch Delay. __ 

If the Defendant doth not anſwer within 
the time limited, nor ſatisſie the Court 
with the Reaſons and Cauſes of ſuch his 
Delay, an Attachment ſhall he awarded 3. 
gainſt him, which muſt be entred into the 
Houſe-Book of the Six Clerks Office, as 
alſo in the Regiſter-Book, making mention 
of the Cauſe why ſuch an Attachment was 
taken out, 

If the Subpene be retornable immediate, 
the Defendant is bound to appear forthwith, 
but if he doth not anſwer, the Plaintiff can- 
not have an Attachment againſt him until 
the next Term following, 

In all Caſes where the Defendant either 
makes Oath, that he cannot anſwer with- 
out Writings, G c. or Conference with ſome 
other Perſon ; or that he hath a Dedinms po- 
teſtatem to take his Anſwer in the Country, 
the Defendant mult at his peril procure his 
Anſwer to be put in before the day after the 
firſt Coſts of the next enſuing Term, un- 
leſs it be in Trinity Term, and then it muſt 
be put in the ſecond day after the ſecond 
Retorn, or elſe the Plaintiff's Clerk in 
Court 
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Senatus Conſenſu fublata. 
Court may for his Default make out an At- 
tachment againſt him. 

If the Defendant doth wilfully refuſe to 
anſwer, and ſtands out all Procets of Con- 
tempt, the Court will take the Matter of 
the Bill pro conſeſſo, and decree it, 

If the Anſwer be good to a Common In- 
rent, the Plaintiff muſt reply and prove the 
Matter contained in his Bill, if he can, and 
not inſiſt upon the Inſufficiency of the An- 
ſwer. 

No Exception can be taken to an Anſwer 
after the Plaintift hath put in his Replication 
unto it, for thereby it is admitted to be 
good; but before Replication, the Plain- 
tiff may put in Exceptions to it, if he hath 
good Cauſe fo to do, within 8 days after 
the Anſwer comes in, or the Plaintiff may 
have longer time to make his Exceptions, 
upon Motion made, if the Court think fir. 

Where a Cauſe goes to Hearing upon 
Bill and Anſwer, the ſame muſt be admit- 
ted to be true in all Points, and no other 
Evidence is to be admitted, but what is 
Matter of Record, unto which the Anſwer 
doth refer, and which may be proved by 
the Record it ſelf. 


A Demurrer is uſually put in where the Dewwrer 


Matter contained in the Bill is either de- 

fective or foreign. 
Foreign Matter is twofold, viz. 1. Ei- 
ther to the Juriſdiction of the Court; Or, 
| 2. To 


1H 


110 


Chancery. 


Pl-a:. 
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2. To the Diſability of the Perſon, that is, 
where the Plaintiff is excommunicared or 
outlawed ; Or where there is in this, or in 
any other Court a Bill or Suit depending for 
the ſame Cauſe : Or that the Cauſe hath 
been formerly diſmiſſed this Court. 

A Demurrer muſt ſet forth the Cauſes of 
Demurrer, yet other Cauſes may be inſiſt. 
ed upon at the hearing thereof by the 


Court. 
If the Demurrer be over- ruled, the De. 


fendant ſhall pay 5 Marks Coſts, but it it 


be not allowed, the Defendant ſhall haye 


no Coſts. 
If a Demurrer be put in to a Bill, upon 


any Miſtake in it, the Plaintiff may, pay. 


ing 20 3. Colts to the Defendant's Clerk in 
Court, amend his Bill within 8 days after 
the Demurrer put in, but not after that 
time. 

Where the Demurrer is admitted by the 
Plaintiff to be good within 8 days after fi 
ling ir, and pays to the Defendant's Clerk 
in Court 40. Coſts, in ſuch caſe the Defen- 


dant needs not attend the Demurrer, but 


che Bill ſhall ſtand diſmiſſed of Courſe, 
without Motion, except it ſhall be amen- 
ded by the Conſent of both Parties, but 


ſuch Diſmiſſion ſhall be no Barr to the 
Plaintiff for exhibiting a new Bill. 


If the Defendant pleads a Plea, which is 
ovcr-ruled to be inſufficient, as an Out- 


lawry 


Senatus Conſenſu ſublata. 111 
ny ill pleaded, he muſt pay five Marks 
Co 


In pleading an Outlawry, the Record 
muſt be pleaded ſub pede ſigi li. 

A Plea of Outlawry, if it be in a Suit for 
the ſame matter for which the Plaintiff ſueth 
to be relieved in Chancery, is not to be al- 
lowed ; bur otherwiſe it will be allowed, 
and be in force to hinder all the Plaintift's 
Proceedings until it be reverſed. 

But when it is reverſed, the Plaintiff up- 
on payment of 20 s. Coſts, may upon a 
new Subpena ſerved, make the Defendant 
anſwer the ſame Bill. 

The Replication is the ſaying of the Ne 
Plaintiff, by way of Reply to the Defen- 
dant's Anſwer. 

So the Rejoinder is the Defendant's An- Rejoinder. 
ſwer to the Plaintiff's Replication. 

And the Surrejoinder is a ſecond Defence Sure 
to the Plaintiff's Action, in oppoſition to ©": 
the Defendant's Rejoinder. As to thele, 
the Replication muſt be conciſe and ſhort, 
relating to the Subſtance of the Bill, and ir 
muſt avoid ſuperfluous and criminous Mat- 
ters, 

2. It muſt affirm and purſue the Bill, and 
confeſs and avoid, traverſe or deny the 
Anſwer. 

3. The Rejoinder muſt purſue and con- 
firm the Anſwer, and ſufficiently confeſs or 
avoid, or trayerſe every material part of the 
Replication. 4. No 


4 _ p 7 4 
— 
——_— 2 


e 
* 1 5 * = * 


— 


112 Privilegia Parliamentaria 
4. No new Matter muſt be pur into the 
Replication, and ſo much Matter only is 
neceſſary to be thercin, as will avoid the 
Matter contained in the Antwer. 

5. If upon the Anſwer there be ſo much 
confeſſed, that the Plaintiff needs not to 
plead further, and prove all the Points, he 
muſt reply and go co proof only in thoſe 
Particulars in queſtion, and which are ne- 
ceſlary to be proved. 

Note, when the Defendant demurs to 
any Bill, or diſclaims the Title or Matter 
contained in the Bill exhibited againſt him, 
the Plaintiff in ſuch Caſes cannot reply. 
And if the Defendant in theſe Caſes be 

ſerved with a Subpane ad rejurigendum, ha- 
ving before made no other Anſwer but a 
Demurrer or Diſclatmer, he ſhall have Coſts 

for his unjuſt Vexation. | 

If the Plaintiff cannot come to Iſſue by 
reaſon of ſome new Matter difclofed in the 
Defendant's Rejoinder, which required to 
be anſwered unto, the Plaintiff may ſurre- 
join to the Rejoinder, and the Defendant Þ 
may rebut to the Plaintiff's Surrejoinder if Þ 
there be Cauſe. | | 

As for the time for the Replication to be 
put in after the Anſwer, the Plaintiff hath ; 


time for all the Term in which the Anſwer 
is put in, and all the next Term, and until 
the beginning of the ſecond Term follow- 
ing to put in his Replication. 
The 


Senatus Conſenſu ſublata. 


The next Term after the Anſwer is put 


in, the Defendant may give the Plaintiff a 


Rule to reply, upon which if the Plaintiff 
doth not reply, Coſts will be given againſt 
him; but if the Plaintiff's Replication be 
filed, the Defendant can have no Colts. 

When the Plaintift hath replied, the De- 
fendant may if he will rejoin gratis to the 
Replication, and force the Plaintiff to join 
in Commiſſion. 

When the Plaintiff intends to take out a 
Commiſſion, he muſt ſerve the Defendant 
with a Subpena ad rejungend', before he can 
have a Commiſſiion to examine his Witnel- 
ſes, and upon Retorn of that Subpena, and 
Oath made of the ſerving it, the Plaintiff 
may, by giving Rules, compel the Deten- 
dant to rejoin and join in Commiſſion, or 
go on to cxamining of Witneſſes without 
him ; for, having given him 7 days to re- 
join, if within that time he refuſeth to do 
it, he cannot do it afterwards. | 

Where the Defendant is ſerved with a 
Subpena to rejoin, and doth not, upon the 
Plaintiff's Clerk's Demand to the Defen- 
dant's Clerk, deliver Commiſſioners Names 
by the end of the Term, in which that Sub- 
pena is retornable, there the Plaintiff, with- 
out Motion or Pctition, may give Names 
of the Commiſſioners, and take out the 
Commiſſion ex parte. | 
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loſe it; and then he muſt pray a Commiſſi- 


Privilegia Parliamentaria 
No Abſtract or Copy of the Depoſition 
of the Witneſſes is to be delivered until 
publication be paſt. 1 
If one would examine Witneſſes (in per- 
petuam rei memoriam) to preſerve a Teſti- 
mony, he muſt firſt exhibit his Bill, and 
ſhew his Title to the Thing, and that the 
Witneſſes to prove it are old, and not like 
to live long, whereby he is in danger to 


on to ſome Gentlemen of Credit in the 
Country, where the Witneſſes live, to cxa- 
mine them, and a Subpera to the Parties 
intereſſed, to ſhew Cauſe (if they can) to 
the contrary. | 
ved within 14 days, do ſhew Cauſe, the 
Plaintiff muſt Kt, if they cannot, he ma 

go on alone, if the others will not join wi 

him, which he may if he will, and then 14 
days notice is to be given for Execution. 

The Court in this Caſe will appoint 
Commiſſioners, and give Articles to exa- 
mine upon, ot they may be examined in 
the Court by an Examiner. 

None but aged and impotent Perſons 
ought to be examined upon this Commiſſi- 
on. 

The Teſtimonies taken upon this Com- 
miſſion are not to be publiſhed whilſt the 
Witneſſes live; but in ſome Caſes, as ei- 


cher by the Conſent of the Parties, or up- 


on 
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on Oath made, chat eicher the Plaintiff hath 
ſome Trial at Law, wherein he ſhall have 
occaſion for them, and that the Witneſſes 
are not able to come to that place; or 
otherwiſe by Order of Court, and then the 
Commiſſion is co be opened by a Maſter, 
and to be conſider d of, and afterwards they 
may, if the Party will, be exemplified, and 
by Order of this Court be given in Evi- 
dence in any other Court. 
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A Decree of this Court doth bind the Dre. 


Right and Title to Lands and Goods; For 
this Court, by their Writs of Sequeſtration 
and Injunction do diſpoſe of the Poſſeſſion 
thereof for ever to him whom the Court ſhall 
adjudge to have Right thereunto in Conſci- 
ence. 

Alſo it is enacted by the aforeſaid Act 
de Anno 11 & 13 Gulielmi iii. cap. That 
the ſaid High Court of Chancery (at any 
time from and immediately after the Diſſo- 
lution or Prorogation of any Parliament, as 
aforeſaid, until a new Parliament ſhall meet 
or the ſame be re-aflembled, and from and 
immediately after any Adjoarnment of 
both Houſes of Parliament, for above the 
ſpace of 14 days, until both Houſes ſhall 
meet or re- aſſemble) ſhall and may 2 
to give Judgment, and to make final Or- 
ders, Decrees and Sentences, and award 
Execution thereupon; And for Non- per- 


formance of any Order or Decree, or for 
I 2 Breach 
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Breach thereof, may ſequeſter the real and 
perſonal Eſtate of the Party, as is uſed and 
practiſed where the Defendant is a Peer of 
this Realm; but ſhall not arreſt or impri- 
ſon the Body of any of the faid Knights, 
Citizens and Burgeſſes, or other privileged 
Perſon, during the Continuance of Privi- 
lege of Parliament. df at; 1; 

An Abſtract of the Act of Parliament 
made Anno ſet undo & tertio Anne Regine, 
cap. 18. Intituled, Az Ad for the” further 
Explanation and Regulation of Privilege of 
Parliament in relation to Perſons in Public 
Offices. > 05 l 001 

This Act ſreciting, that whereas it is 
moſt juſt and reaſonable, That Perſons im- 
ployed in Offices and Places of Publick 
Truſt, ſhould at all times, be accountable 
for their Miſdemeanors therein, and the 
Publick Juſtice of the Realm requires a vi- 
gorous Proſecution of ſuch Offenders : To 
the end therefore that her Majeſty's good 
Subjects may not lie under any Doubts and 
Difcouragements, whereby ſuch Proſecuti- 
ons might be prevented or delayed] doth |: 

_ enact, That any Action or Suit ſhall and 
may be commenced and proſecuted in any 
of her Majeſty's Courts at Weſtminſter, a- 
gainſt any Officer or Perſon intruſted or 
imployed in the Revenue of her Majeſty, 
her Heirs and Succeſſors, or any Part or 
Branch thereof, or any ether _ or 
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Place of Publick Truſt, for any Forfeiture 
or Miſdemenour, or Breach of Truſt, of, 
in or relating to ſuch Office or Place of 
Truſt, or any Penalty impoſed by Law to 
inforce the due Execution thereof; And 
that no ſuch Action, Suit or any other Pro- 
cels, Proceeding, Judgment or Execution 
thereupon, although ſuch Officer or Perſon 
ſhall be a Peer of this Realm, or Lord of 
Parliament, or one of the Knights, Citi- 
2ens or Burgeſſes of the Houſe of Com- 
mons, or otherwiſe intituled to the Privi- 
lege of Parliament, ſhall be impeached, 
ſtayed or delayed by or under Colour'or 
Pretence of any Privilege of Parliament. 
Provided nevertheleſs, and it is further 
enacted, That nothing in this Act ſhall ex- 
tend to ſubject the Perſon of ſuch Officer, 
being a Peer of this Realm, or Lord of Par- 


liament, to be arreſted or impriſoned ; Bur 


that ſuch Proceſs ſhall iſſue againſt ſuch Of- 
ficer or Perſon, being a Peer of this Realm, 
or Lord of Parliament, as ſhould have iſſu- 
ed againſt him out of the time of Privilege; 
Nor (hall extend to ſubject the Perſon of 
ſuch Officer, being a Knight, Citizen or 
Burgeſs of the Houſe of Commons, to be 
arreſted or impriſoned, during the time of 
Privilege of Parliament, and that againſt 
ſuch Officer or other Perſon being a Knight, 
Citizen or Burgeſs of the Houſe of Com- 
mons, intituled to Privilege, ſhall be iſſued 

£3 Sum- 
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unto which I refer the Reader. 
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Summons and Diſtreſs Infinite, ot Original, 
Bill, Summons, Artachment, and Diſtreſs 


Infinite, which the reſpective Courts at 


Weſtminſter are by this Act impowered to 
iſſue in ſuch Caſe, until the ns cores ” 
peat upon ſuch Proceſs, according to t 
Courſe of ſuch reſpective Court. 
Note, The Tenour of this Act agreeing 
in all things with the Act of the 120) and 
13th of King William the Third, the Pro: 
ceedings thereupon both in Law and Equi- 
ty muſt be the ſame in all Points with thoſe 
before mentioned upon rhat former Act, 


C ci: in cu 
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5 Lord Chief Juſtice Holt his Opi- 
nion touching Wiits of Superſedeas 
to Utlary's after Judgment. 


By force of the Statutes mentioned in the 
Margin, Bail is to be given upon Writs 
of Errot in the Caſes following, and 
not otherwiſe, vis 


Pon Reverſal of Utlaries before Judg- 31 u 
ment for want of Proclamation. % 55 * 


In Debt upon any ſingle Bond for Debt. 

And upon every Obligation with Condi 
tion for the Payment of Money only. 

And in every V. Addon or Bill of Bebe for 
Rent, or Debt upon any Contract. 

K ever = Action perſonal whatſoever af- 
ter Verdi 

And alſo aft& Verdict in Dower and 
Ejectment. 

Except in Actions againſt Executors ot 
Adminiſtrators in Actions popular, in al! 
Actions upon penal Laws or Statutes other 
than Debt for not ſetting forth Tythes. 

I 4 And 
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3 Jar. cap. 
8. Keble 


1011. 


16 & 17 
Car.2.cap. 
Keble 1304 


120 


Curioſities in Clerkſhip. 

Andin caſe any Defendant be ſued to the 
Uary after Judgment, and his_Perſon or 
Goods taken upon ſuch Utlary, then by the 
conſtant and citabliſh'd Courſe of Practice 
no Bail at all can be taken; But the Practice 
is to acknowledge Satisfaction upon Record 


of the Judgment, before any Superſedeas be 


granted upon a Writ of Error upon ſuch 
Judgment and Utlary, although Utlary's 
after Judgment be not mentioned in any of 


the Statutes. 


But in caſe there be a Judgment in any 
Action, cicher by Confeflion, Default or 
Verdict, and thereupon an Utlary; And 
before the Perſon of the Defendant or his 
Goods be taken upon ſuch Utlary, he brings 
a Writ of Error to reverſe ſuch Judgment 
and Utlary ; then, 

Quere, Whether the ſame Rules touch- 
ing giving or not giving of Bail, and grant. 
ing of a Superſedeas to the Execution of 
ſuch Judgment and Utlary, ought not to be 
obſerved, as by the ſaid Statutes are and 
ought to be obſerved where a Writ of Er- 
ror is brought to reverſe any Judgment up- 
on which no Utlary has been ſued. 

My Lord's Opinion wills, that the ſame 
Rules ought to be obſerved in the laſt Caſe, 
as before. 


The 
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7 he 0p inion of the Judges upon the 
of Jae inthe Act of 22 & 23 Car. 
2. Regis, cap. 9. for no more Cofts 
than Damages, delivered at Serje- 
ants Inn in Chancery Lane, Lon- 
don, in Trinity Term, Anno 23 
| - aldem Regis. 


The Clauſe in the Act. 


ND for prevention of trivial and vex- 
atious Suits in Law, whereby many 
5 


I2I 


Subjects of this Realm have been and 


are daily undone contrary to the Intention 
of an Act made in the 43d Year of Queen 
Elizabeth, for avoiding oe infinite Numbers 


of ſmall and trivial Suits commenced in the 


Courts at Weſtminſter. Be it further enacted 


for the making the ſaid Law effectual, that 


from and after the firſt day of May aforeſaid, 
inall Actions of T refoals, A and Batte- 
ry, and other perſonal Actions, wherein 
the Judge art the Trial of the Cauſe ſhall not 
find 205 certify under his Hand upon the 
back of the Record, That an Aſſault and 
Battery was ſufficiently proved by the Plain- 
tift againſt the Defendant, or that the Free- 
hold or Title of the Land mentioned in the 
Plaintiff's Declaration was chiefly in queſti- 
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Curioſities in Clerkſhip. 

on, The Plaintiff in ſuch Action, in caſe 
the Jury ſhall find the Damages to be under 
forty Shillings, ſhall not recover or obtain 
more Coſts of Suit than the Damages fo 
found ſhall amount unto. And if any more 
Coſts in any ſuch Action ſhall be awarded, 
the Judgment ſhall be void, and the Defen- 
dant is hereby acquitted of and from the 
fame, and may have his Action againſt the 
Plaintiff for ſuch vexatious Suits, and re- 
cover Damages and Coſts of ſuch his Suit in 
any of the ſaid Courts of Record. 


The Judges Opinion. 


t. That Actions of Debt are not within 

this Clauſe. 5 

2. That no Action upon the Caſe ſur 4/- 
ſuupſit, Account or other perſonal Actions 
(other than for Aſſault and Battery, or vo- 
lanrary Ttcſpaſs, where the Title comes 
not, nor cannot come in queſtion) is with- 
in this Claufe. 

3. That che Judge is bound to certify on 
Actions of Afault and Battery, where the 
Jury ſhall find Damages to ten Shillings or 
lefs ; That the Battery is ſufficiently pro- 
ved, otherwiſe the Plaintiff is to have no 
more Coſts than Damages. 

4. That if the Defendant pleads ſor 4/- 
fault deme ſne, and the Jury find it ad damp- 
num Gngrentis, the Certificate muſt be, _ 

the 
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Curioſities in Clerkſhip, 

the Jury find by the Defendanr's Plea, That 
_ Battery is admitted and ſufficiently pro- 
v 

5. That if an Aſſault be proved, and no 
Battery, there needs no Certificate. 

6. That in cafe 6f a Certificate, where it 
is requiſite, it muſt be indorſed on the Pan. 
nel or Nomind Jar', with the Jugdes Hand 
to it immediately after the Ttial, and the 
Certificate is to be, That che Battery is ful- 
ly proved. 

7. That the Clauſe extends only, where 
Damages ate only to be tecover d, and not 
in Debt, becauſe Debt is not within the 
Words (although the Debt be under fort 
Shillings, it is all one, it needs no Certifr- 
cate. 

8. Thar in all Actions for a Common, a 
Way, a Nuſance, Lights, Watercourſes, +. 
The Judges may certify, becauſe the Free- 
hold may come in queſtion, although it be 


not mentioned in the Declaration, 

9. Thar the Clauſe exrends not to Judg- 
ments by Default or Writs of Inquiry of 
Damages. | 
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Curi n ties in 10 lerkſhip. 
411 {a THIS 


nager of Law. 


An Action of Debt brought in the Court 
of Common Pleas for forty eight Shillings 
and ſeven Pence, recovered in an Action 

. upon the Caſe in the Court Baron and 
1 of Middleton in the G of 
ent. 


Trin quarto G & Mariz Regis & 
Reginæ, Rot. 1733. cam Winford. . 
Kanc ſſ. Lemens Collins nuper de 
Milton jurta Sittingbozne 
in Comitatu pevicto Husbandman, ſum- 
monitus kfuit ad relpondendum Thome 


Godman de placito qd reddat ei quadzagin- 


ta q oo ſolidos 4 ſeptem denarios quos ef 
debet 4 injuſte detinet c&c. Et unde idem 
Thomas per Johannem Back Attoznatum 
ſuum dicit qd cum idem Thomas in Cu- 
tia Baronis æ Hundzedi de Middleton tent 
apud Middleton in Comitatu pzevicto quin - 
to decimo die Julfi anno Regni Domini a 
Domine Gultelmi > Marte Regis & Re- 
gine Anglie gc. tertio cozam Gultelmo 
Dlxon Armigeco Seneſchallo ejuldem Cu: 
rie ac cozam Jacobo Tolput & Richardo 
Gvles t allis liberis Secatonbus Ro 

Urte 


Curioſities in C lerk(hip. 
Curie Ac per Judictum ejuldem Curie re- 
cuperabit verſus pzefatum Clementem qua- 


daginta 4 octo ſolidos & leptem denarios 
p20 dampnis ſuis que ſuſtinuit tam occaſio- 


ne cujuldam Tranſgreſſionts ſuper Caſum 


eldem Thome per p2efatum Clementem 
nuper illate quam p20 miſis & cuſtagiis ſuis 
per ipſum circa ſectam ſuam in ea parte ap- 
poſitis Unde convictus fuit Pꝛediqus ta- 
men Clemens licet ſepius requiſitus pze- 
dicos quadzaginta. 4 odo ſoltdos & ſeptem 
denarios eidem Thome nondum reddidit 
ſed illos ei reddere contradixit æ adhuc con- 
tradicit Unde dicit qd detertozatus eſt & 
dampnum habet ad valenciam decem libza⸗ 
rum Et inde pzoducit (ectam cc. 


Note, The Defendant's Attorny drew up 
four Exceptions to this Declaration in 
order to demur to it, in caſe the De- 
fendant could not wage his Law, but 
being advis'd by Counſel that he 
might, and the Court admitting the 
Defendant to wage his Law, they were 
not made uſe of; but for Satisfaction 
of thoſe that are curious in theſe Mat- 
ters, I have inſerted them. 


Pro 
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Curioſities in Clerkſhip. 
Pro Def. Inter Godman & Collins. 


In debt for 47 7. 8 d. recovered in a Cour 
Baron & Hundred Court. 


Exceptions to the Declaration. 


1. For that it is ſaid, that the Judgment 
was had coram Seneſcallo, or coram Sectato- 
ribus, . Whereas the Suitors only are 

Judges, as it appears by Co. 4. Inſt. pag. 
267. 

2. It is not ſaid, that the Cauſe of the 
Action of the Treſpaſs upon the Caſe, for 
which the Recovery was had, did ariſe 
within the Juriſdiction of the afore- menti- 


oned Court Baron and Hundred, as it 


ought. 
3. Ic is not ſaid, that the Judgment in 
the ſaid Court Baron and Hundred 
doth yet remain in force, not vacated, Oc. 
as it ought. 
4. It is not ſaid, Quod quarens Executio- 
new Judicij pradidti nondum aſſecutus et, per 
quod adlis acorevit, Ec. as it ought. 

The Defendant in order of waging his 
Law, pleads, _ 

Nil debet per Legem ; as followeth. 


Collin. 


Curioſities in Cleriſbip. 


Collins ad ſectam Goaman, 


Et pzedictus Clemens per L. C. Attoz- 
natum ſuum denit & defendit vim & injurt- 
am quando cc. Et dicit qd ipſe non de- 
bet pzefato Thame pzevigos quadzaginta & 
oo (olinos & ſeptem denarios nec aliquem 
denarium inde in foxmma qua idem Thomas 
ſuperius verſus eum narravit Et hoc para- 
tus eſt defendere contra ipſum & ſectam ſi 
am pꝛout Curia Regis & Regine hic conſt 
deraverit Jdeo conſideratum eſt qd pꝛe- 
didus Clemens vadiat et inde legem ſuam 
de duodecima manu Plegũ de lege Johan; 
nes Denn & Bichardus Fenn Et veniet 
cum lege ſua hic a die Sangi Michaelis in 
tres Septimanas Et dictum eſt piefato At- 
toznati pꝛediai Clementis qd tunc habe- 
at hic eundem Clementem Magiſtrum lu · 
um in pzopzia perſona ſua ad perficiendum 
legem ſuam pꝛediaam i cc. 


Note, The Defendant's Attorny receiv d 
the Declaration in this Cauſe the 17th 
day of Auguſt, 1692. Alſo he caſt an 
Eſſoin for the Defendant the 171 day 
of October following, and the Defen- 
dant perfecit legem on the 15th day of 
N. vember, 1692. 

See the Authorities following, Judicium 

poſt Eſſoni um, Raſtal Entries, 424. Veteres 


In- 


427 


CO — + —— 
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Curioſities in Clerkſhip. 
Intrationes, 29. Defendens i ma legen, 
Raſtal's Entr 152, 159, 174. Vetere, Intra- 
tones, 3. 

The Names of the Compurgators. 


Robert Minn, John Houlet, 


Williaw Silcocke, 97 55 Wicks, 
William Webb, Caleb Grey. 


The C harges the Defendant was at in waging 


"bis Law. 

2 1 | A 
To the Court Keeper, OO OI 10 
To the Porter of * Court, oo oo 06 
To the Criers, OO o4 ©O4 


Tothe Under Treaſury Keeper, oo oO 06 
To the Clerk of the Eſſoins 

for Attending with the 17950 03 

ſoin Roll, 
To every one of the Compur- 

ators, | 
To the Secondary for reading 
the Record, ” 
for the Wager of Law, oo. on 
for the Rule, O0 Oo 
Paid for Summoning the . 
o Oz 

purgators, 


04 


doo OI Oo 


O OI O0 


OO 
OO 


OO 
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— 
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Curioſities in C lerkſhip, 


b A Rule to enter up] udgment for 1 De- 
fendant upon his perfecit legem. 


fer, Mich iv Gulielmi G Marie Re- 
gis & Reging. 


Godman vers Collins, 1. xy Novembris, 
Ordinatum eſt quod intretur Judicium pro De- 
fendente quia perfecit legem. 

er Curiam, 


Hall. 


4. . 0 9 =. 


A Special Replication upon a Breach 
of Covenant aſſigned in an Action 
of Debt brought upon a Bond for 
Performance of Covenants, with ſe- 
veral Quotations of Law-Caſes. 


Hesketh Vid vers Aspinwall. 


T pꝛedicta Urſula dicit qb ipſa per alt- 
qua pꝛeallegata ab acione (ua pꝛedi- 

da habenda pꝛecludi non debet Quia pꝛo⸗ 
teſtando qd ipſa eadem Crſula bene & fide- 
liter obſervavit perfoumavit perimple vit & 
cuſtodivit omnia 4 fingula Conventtones 
Conceſſtones 9 t Agreamenta in 


In⸗ 
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Curioſities in Clerk(hip. 
Indentura pꝛedida ſuperius mentionata ex 
parte ipſius Urſule obſervanda perfozman- 
da perimplenda & cuſtodienda ſecundum 
fo2mam & effecaum Indenture pzedicte Þ20- 
teſtandoque etiam quod pꝛediaus Gilber⸗ 
tus non obſervavit perfozmavit perimple- 
vit ſeu cuſtodivit aliqua Conventiones 
Conceſſiones Clauſulas ſeu Agreamenta in 
Jndentura predicta ſuperius mentionata ex 
parte pꝛediai Gilberti oblervanda perim- 
plenda & cuſſtovienda ſecundum fozmam t 


_effegum Jndenture illius JÞ20 placito ea- 


dem Urſula dicit quod pꝛediaus Gilbertus 
rempore confecionis Indenture pzedice non 


habult in ſe plenam poteſtatem bonum jus 


t legalem authozitatem dimittete concede- 
re locare barganizare vendere aflignare « 
confirmare pzedictum capitale vel altud Me- 
ſuagium e Tenementum «© tota & queltbet 
Dominicales Terras Clauſa Parcellas 
Terre & Pꝛemiſſa in Indentura pzedina 
mentionata cum pertinentiis c quamlibet 
partem & parcellam inde pzedicte Arſule 
Erecutoztbus Avmtniftratozibus & Aﬀigna- 
tis ſuis durante pꝛediao ſtatu vel termino 
in Indentura pzedicta pxjus conceſſo modo 
t foma pꝛediais ſecundum foꝛmam q effe- 
dum Jndenture pzedine Et hoc parata eſt 
verificare Unde petit Judicium « Oebitum 
(um pꝛediaum unacum dampnis ſuis oc- 
caſione detentionis debiti illius ſibi adjudi- 
cati c. 

| Vide 


. 
l 
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Curioſities in Clerłſbip. 


Vide Co. Entr. 65, 111, 116, 245. 9 Co. 
60. Bradſhaw's Caſe, Cro. Jac.124,125,171, 
304, 369. Bradſhaw's Caſe again reported. 
By all which Authorities it doth appear, 
that the Breach may be aſſigned as general 
as the Covenant is, and that in this Caſe 
the Plaintiff need only ſay for Breach, that 
the Defendant had not good Title, &*c. 

But in Co. Entr. 3. inter Barker & Wiſe- 
man, the Plaintiff in aſſigning the Breach 
ſhews who had Title, and by what means, 


bur it ſeems needleſs, for there the Defen- 


dant pleaded the ſame Matter as he muſt 
have done if the Breach had been general. 


— — 


Entry of a Judgment by Nonſui in the 
Queen's Bench, for not proſecuting 
a Writ of Privilege at the Suit of 
an Attorney of that Court. 


Atmer ad ſectam Wootton. 
Trin' 11 Gulielmi tertii Regis. 


Norff. ſ.. VO mundus Atmer qui arre- 
ſtatus fuit per bꝛeve Domi⸗ 
nf Sulieimi tertif nunc Regis Anglie c&c. de 


Pyviſenio e Curta diat Domini Regis 
K 2 nunc 
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Curioſities in Clerkſhip. 


nunc cozam ipſo Rege apud Weſtminſtert- 
em emanans Uicecomici Comitatus Moptf. 


direaum & retoznabile coxam eodem Domi 


no Rege apud TUeſtminſtertem die Lune 
pꝛoxime paſt Craſtinum Purificationts bea- 
te Marie Termino Sanat Pillarit anno 
Regnt didi Domini Regis decimo c unde- 
cimo ad ſedam Anthonti CUlootton Genero- 
ſi unius Attomatozum Curie didi Domint 
Regis cozam ipſo Rege exiſtentis jurta li- 
bertates & pzivilegta p20 Hujuſmodt Atto; 
natis & aliis miniſtris in Curia pzedicta a 
tempoze cujus contrarii memozia homt- 
num non criſtit uſitata & appzobata in ea- 
dem de placito Tranlgreſſionis ad eundem 
diem per Edmundum Themitltho.pe Attoz- 
natum ſuum ſecundum kozmam Statuti in 
hujuſmodi caſu editi « pꝛobiſi comperuit Et 
pꝛedidus Anthonius in eadem Curia diai 
Domini Regis coꝛam ipſo Rege Billam ſi⸗ 


ve Narrationem ſuam in aliqua acfone per- 


ſonali five Ejectionfs Firme verſus ipſum 
Edmundum Atmer ante finem pꝛoximi 
Termini poſt Comparentfam ipſtus Ed- 
mundi Atmer ad (ectam pꝛekati Authonit ſic 
ut pefertur intratam non erhibutt nec eff 
ultcrius proſecutus verſus pꝛedidum Ed- 
mundum Atmer ſuper bzeve ſuum pꝛediaum 
Ideo conſideratum eſt quod pzedicus An- 
thonius nil capfat per Bꝛeve ſuum p2edt- 
um (ed qd tpſe ſit inde in miſerecoꝛdia æc. 
Et ulterius conlederatum eſt quod pꝛediaus 

Edmun- 
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Curioſities in Clerkſhip. 


Edmundus Atmer recuperet verſus p2efa- 
tum Anthonfum triginta ſolidos pꝛo miſis 
> cuſtagtis ſuis per ipſum circa defenſio- 
nem ſuam in hac parte ſuſtentis eidem Ed- 
mundo Atmer per Curiam digi Domini 
Regis nunc hic ex aſſenſu ſuo juxta foꝛmam 
Statuti in hujulmodi caſu nuper editt & 
pꝛoviſi adjudicatis Et prediaus Edmun- 
dus Atmer habeat inde Executionem tc. 


+» Note, No Nonſuit can be had in this 
Caſe, by reaſon of an Exception in 
the Statute of 13 Car. 2. cap. 2. Keble 
1180. And there arc no Coſts upon 
any Nonſuit, but what are given by 
this Statute. Vide Stat. 23 H. 8. cap. 15. 
Where there is no ſuch Exception. Vi- 
de Stat. 8 Eliz. cap. 2. 4 Jac. cap. 3. 
Co. Placita Corone, fol. 29. Co. 2 Inſt. 
fol. 651. Cro. Elis. fol. 177, 300, 465, 
501. 3 Bulſtrode s Rep. fol. 248. Moor, 
fol. 62 5. Placito 857. 


K 3 Non. 
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Non-Tenure. 


To an Action real the Tenant pleads 
Non-Tenure as to part, and Barr 
by a Fine for the Reſidue. 


This Plea was peruſed and corrected 
by Mr, Serjcant Agar. 


Salter Armig ad ſectam Moore Gen 


T pꝛediaus Antonius per TU. B. At- 

toꝛnatum ſuum venit à defendit jus 
ſuum quando 4c. Et quoad decem acras 
(de pꝛediais ſexaginta acris) Terre cum 
pertinentiis, dicit qd ipſe idem Antonfus 
non eff tenens earundem decem acrarum 
Terre cum pertinentiis leu alicujus inde 


parcelle ut de Libero Tenemento nec kuit 


die impetrationis bzebis oziginalis pꝛedicki 
Geozgu nec unquam poſtea ſed quidam 
Daniel Quinney eſt ec die impetrationis e- 
juldem bzevis oziginalis fuit inde tenens ut 
de Libera Tenemento Et hoc paratus eſt 
verificare Ande quoad casdem decem a- 
cras Terre cum pertinentiis idem Antont- 
us petit Judictum de byevt illo ac. Et quo- 
ad Tenementa pꝛediaa cum pertinentifs 


ſupe⸗ 
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ſuperius petita reſid idem Antonius dicit 

- | qd pꝛedicus Geozgius Mooze modo Petens 
actionem ſuam pꝛediaam inde verſus eum 
habere non debet Quia dicit q5 poſt 
moztem predict Geozgit avi © in vita p2e- 

; | dini Jacobi Patris pzedicet Seoꝛgii modo 
. | Petentis quidam Finis levavit in Curta 
Domini Caroli ſecundi nuper Regis An- 
glte hic (cit apud Weſtminſterfem in Co- 
mitatu Middleſexie in Craſtino Sancke 
Trinitatis anno Regni ejuſdem nuper Re- 

gis triceſimo ſecundo cozam Franciſco 
J202th Johanne Archer Pugone Windham 
Willielmi Eliys © Job Charlton Juſficta- 
riis £ aliis didi nuper Regis fidelibus tunc 

in eadem Curia hic pꝛeſentibus inter ipſum 
Antonium per nomen Antoni Salter Ar- 
migeri querentem Et eundem Jacobum 
patrem per nomen Jacobi Mooze Armigert 
defoꝛcientem de pzedictis Tenementis cum 
pertinentiis reſiduis (inter alia) per nomi⸗ | 

na quinque Meluagiowmm duozum Yolen- 
dinozum aquaticoꝛum granaticozum unius | 
Molendint fullonici unius Bolendint papy- | 

rei lex gardinozum ſer pomartozum vigintt | 
acrarum Terre triginta acrarum Patt 
decem acrarum Paſture & vigintt acrarum | 
Jampnozum & Bzuere cum pertinentiis tn i 
Colompton Unde Placitum Conventionis : 
ſummonitum fuiſſet inter eos in eadem 
Curia ſcilicet qd pꝛediaus Jacobus recog- 
nobit predicta Tenementa cum pertinentiis 


= | A 4 eſſe 
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eſſe jus ipſius Antoni ut illa que idem An- 
tonius habet de dono pzedicti Jacobi Et il- 
la remiſit & quiete clamavit de ſe & heredi⸗ 
bus (uis pꝛedia o Antonio & heredibus ſuls 
imperpetuum Et p2eterea idem Jacobus 
conceſſit pꝛo ſe æ heredibus ſuis qd ipſi wa: 
rantizabunt pzedicto Antonio & Peredibus 
ſuis pꝛedida Tenementa cum pertinentiis 
contra omnes homines imperpetuum Et 
220 illis recognitione remiſſione quieta cla- 
matione warantia fine & concoꝛdia idem An- 
tonius dedit pꝛedido Jacobo treſcentas & 
viginti libzas Sterlingoum Qui quidem 
finis in koma pediaa levatus adtunc co- 
ram eisdem Juſticiariis ingroſſatus fuit ac 
poſtea in eadem Curia de Banco hic aper- 


te publice & lolempnit er leaus 4 pzoclama- 


tus fuit ſecundum fozmam Statuti in hu- 
juſmodi caſu editi & pꝛoviſi in foꝛma ſequen- 
te videlicet prima Mꝛoclamatio inde faca 
fuit triceſimo die Junit Termino Sange 
Trinitatis anuo Kegnt Digi nuper Regis 
Caroli ſecundi triceſimo (ccundo ſupꝛadiao 
lecunda Pꝛoclamatio inde facta fuit duo- 
decimo die Novembzis Termino Sancti 
Michaelis eodem anno triceſimo lecundo 
tertta Pꝛoclamatio inde facta fuit pumo 
die Febzuarii Termino Sancti Hillarit an- 


no Begni dicti nuper Regis Caroli ſecundi 


triceſimo tertio @ guarta Pꝛöclamatto inde 
facta fuit viceſimo quinto die Apzilis Ter- 
mino Palche eodem anno triceſimo tertio 

pꝛout 
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pꝛout per eundem finem cum Pꝛoclamatio- 
nibus inde pꝛedictis in fozma pꝛedicta factis 
modo in Curia Domini Regis nunc de 
Banco hic ſcilicet apud Meſtminſteriem 
pꝛedictum de Reco2do remanentem plentus 
liquet & apparet Et idem Antonius ultert- 
us dicit qd ſeparalibus tempozibus lectio- 
num & pꝛoclamationum pꝛedictarum facta- 
rum omnia Placita in dicta Curta dictt 
nuper Regis de Banco hic ſecundum fo2- 
mam Statutt in hujulmodi caſt editi a 
pꝛobiſi ceſſaverunt Qdq; idem finis in fo2- 
ma pꝛedicta levatus c habitus de eiſdem 
Tenementis cum pertinentus reũduis ha- 
bitus & levatus fuit ad uſum ipſius Antonit 
c heredum ſuozum imperpetuum AGirtute 
cujus quidem ſinis idem Antonius kuit & 
adhuc eſt ſeiſitus de Tenementis tilts cum 
pertinentiis reſiduis in dominico ſuo ut de 
feodo Et hoc paratus eſt verificare Unde 
petit Judicium ſi pꝛedictus Geoꝛgius Mooze 
modo petens actionem ſuam pꝛedictam con- 
tra finem pꝛedictum in foʒma pꝛedicta leva- 
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tum habitum verſus iplum Antonium ha- 


bere debeat ac. 


Vide Hobart's Reports, fol. 332. Mack- 
william's Caſe, where it appears, that 
there is no occaſion, in pleading of a 
Fine with Proclamations, to alledge 
Seiſin and Entry of the Perſon that ac- 
knowledged the Fine. 

Maria 
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ec, ** 
— — — 


Maria Brown Vidua, Adminiſtratrix 
Barnabe Brown, ad ſectam 7 home 
Crawley. 


fudicium de Bonis Inteſtati in futuro in 
actione Aſſumptionis ſuper Caſum pla- 
citatum ad aliam ſimilem Actionem, 
& ſcripta Obligatoria ſatisfacta etiam 
placitata adinde cum plene adminiſtra- 
vit ante notitiam Sectæ Quærentis. 


T pzedicta Maria per Geozgium Heb- 
bletwaite Attoznatum ſuum venit & 
defendit vim a injuriam quando #c. Et di- 
cit quod pꝛedictus Thomas Actionem ſuam 
pꝛedictam inde verſus eam habere non de- 


bet Quta dicit quod pꝛedictus Barnabas in 


vita ſua leit decimo die Febzuarii anno 
regni dictt Domini Begis nunc ſecundo 
apud Loddon in Comitatu Moꝛff. indebita- 
tus fuit quibuldam Thome Pozton & Joſe- 
pho Moozewood in ſeptuaginta libzis ſep- 
tem ſolidis # decem denartis legalis Mo- 
nete Angle pꝛo divers Mercimontis &4 
Merchandizis per ipſum Barnabam in vt- 
ta fua de pjedictis Thoma DYozton & Joſe- 
pho ante tempus illud emptis c habitis Et 


ſic inde indebitatus exiſtens pꝛedictus Bar- 


nabas in vita ſua poſtea ſciłt eodem deci⸗ 
mo 


Curioſities in C lerk(hip, 


mo die Febzuarii anno ſecundo lupzadicto 
apud Loddon pꝛedictam in conſiderattone 
inde ſuper ſe aſſumpſit « eisdem Thome 
Dozton 4 Joſepho adtunc 4 ibidem fibeliter 
þzomilit ad ſolvendum pedicnos (epcuagin- 
ta libzas ſeptem ſolidos & decem denartos 
elsdem Thome Þozton 4 Joſepho cum in: 
de poſtea requiſitus fuit Qut quidem ſep- 
tuaginta libze ſeptem ſolidi & decem dena- 
tit tempoꝛe moztis pꝛediai Barnabe fue- 
tunt eisdem Thome Dozton c Joſepho juſte 
debiti & eis adhuc exiſtunt inſoluti Ac eil. 
dem ſeptuaginta libzis ſeptem (olidis & de- 
cem denartis pzefatis Thome Poꝛton & Jo- 
ſepho debitis & inſolutis exiſtentibus idem 
Thomas Hozton c Joſephus pꝛo recuperatt- 
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one pedigomm leptuaginta libzarum fep- 


tem (olidowum & decem denariozum eis ut 
metertur debitozum poſt moztem pꝛediat 
Baruabe ſcikt Termino Sancte Trinttatis 
Anno regni Domini Regis nunc fecundo 
in Curia didi Domini Regis nunc de 
Banco hic ſciłt apud Neſtminſteriem pꝛe⸗ 
diam per bzeve oziginale ipſius Domini 
Regis e Curia Cancellarie ejuldem Oomt- 
ni Regis apud Meſtm̃ predicam pꝛoſecu ; 
tum c Aicecomiti Nox. diredum & in Cu- 
tia hic retomabile 4 retoꝛnatum implacitaſ- 
ſet pꝛedidam Mariam ut Adminiſtraticem 
bonozum & catalloꝛum pꝛedigozum per no- 
men Marie B2zown nuper de Wellis jurta 
Mare in Comitatu Nozff, Uivue Admini- 

ſtratricis 


140 


Curioſities in C lerkſhip. 


firatricis bonozum & catallozum que fue- 


runt Barnabe Bꝛown qui obiit inteſtati de 
placito Tranſgrefſionis ſuper Caſum ſuper 
pꝛomiſſionem & aſſumpſionem pꝛediat Bar- 
nabe pꝛedidas Et unde pꝛediai Thomas 
Poꝛton æ Joſephus adtunc in eadem Curia 
hic narrando verſus eandem Mariam in 
eodem placito per Richardum Carter tunc 
Attoꝛnatum ſuum querebantur quare cum 
pꝛediaus Barnabas in vita ſua (ci t dect- 
mo die Febzuarti anno regni Domini Re- 
gis nunc ſecundo apud Loddon indebitatus 
fuifſet eildem Thome &4 Jolepho in ſeptua- 
ginta libzis ſeptem ſolidis & decem denari - 
is legalis monete Anglie pꝛo diverſis Mer 
cimoniis x Perchandizis per pꝛekatum 
Baͤrnabam in vita (ua de predicts Thoma 
c Joſepho ante tempus illud emptis & habi⸗ 
tis Et ſic inde indebitatus exiſtens p2efa- 
tus Barnabas in vita ſua poſtea ſciłt eo- 
dem decimo die Febzuarſi anno ſecundo ſu- 
pꝛadido apud Loddon predictam in conſide- 
ratione inde ſuper ſe aſſumpſiſſet æ eil dem 


Thome x Joſepho adtunc c fbidem fideliter 


pꝛomiſiſſet ad (olvendum p2edictas ſeptua- 
ginta libzas ſeptem Colidos & decem dena⸗ 
rios eisdem Thome c Joſepho cum inde 
poſtea requiſitus fuifſet Pꝛedictus tamen 
Barnabas in vita ſua Ac p2edicta Marta 
poſt moztem pꝛefate Barbare (cui Admint- 
ſtratio omnium Bonozum & Catallozum 
que fuerunt predict Barnabe apud Loddon 


Pee 


W „ a 2 * es” 


Curioſities inClerk(hip. 


pꝛedictam commiſſa fuiſſer) Pꝛomiſſionem 
t Aſlumplionem pꝛedicti Bar nabe pꝛedictas 
minime curantes (et machinantes pꝛedictos 
Thomam & Joſephum in hac parte callide 
t ſubdole decipere & defraudare pꝛedictos 
ſeptuaginta libzas ſeptem ſolidos æ decem 
denarios ſeu aliquem denartum inde p2e- 
dictis Thome & Joſepho juxta pꝛomiſſionem 
c aſſumpſionem pꝛedicti Barnabe pꝛedictas 
non ſolviſſent Licet pꝛefatus Barnabas in 
vita ſua ac pꝛedicta Maria poſt moꝛtem pꝛe - 
dicti Barnabe per pꝛedictos Thomam & 
Joſephum apud Loddon pꝛedictam requifitf 
fulſſent Set illos eis (olvere omnino recu- 
ſaviſſent Ac pꝛedicta Maria tllos efſdem 
Thome æ Jolepho uſque tunc ſolvere omnt- 
no recuſavit ac injuſte detinuit ad damp- 
num ipſorum Thome & Joſepht ſeptuaginta 
t duarum libꝛarum Et inde tunc pꝛoduxe- 
runt ſectam gc. Et pꝛedicta Maria per 
Geozgium Hebbletwaite tunc Attoznatum 
ſuum tunc veniſſet & defendifſet vim & in- 
juriam quando cc. Et dixit quod p2edictt 
Thomas & Jolephus Actionem ſuam pe- 
dictam inde verſus eam habere non debue- 
runt Quia dirit qd pdictus Barnabas in 
bita ſua ſciłt viceſnno nono die Septem- 
bis anno Domini 168 1. apud Loddon pꝛe- 
dictam per quoddam ſcriptum ſuum obliga- 
tonium figilio ſuo ſigillatum cujus datum 
fuit eildem die c anno conceſliſſet ſe teneri 


lüldam Anne Spozle Aidue in centum li- 
bois 
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Curioſities in Clerkſhip. 


bꝛis ſolvendis eidem Anne Spozle cum in. 
de requiſitus fuiſſet Que quidem centum 
libꝛe tempoꝛe moꝛtis pꝛedicti Bar nabe fue- 
tunt verum & juſtum debitum ac pzekate 
Anne Spozle adtunc fuerunt debite & inſo- 
Inte Ac etiam poictus Barnabas in vita 
ſua [cit nono die Januarit anno Domini 
1684, apud Loddon pꝛedictam per quod. 
dam aliud ſcriptum ſuum obligatoium (i- 
geilo ſuo ſigillat geren Dat eigdem die + 
anno conceſſiſſet ſe teneri culdam Anne 
Newton Aid in 48 J. lolvend eidem Anne 
Newton cum inde requifif fuiſſet Que qui. 
dem 431. tempoze moꝛtis pdicti Barnabe 
fuef ṽum & juſtum debitum ac Þfat Anne 
Newton adtunc fuef debif c infoluk Et 
eadem Maria ulterius tunc dixit qd ipſa 
quinto decimo die Mali anno regni dicti 
DOfii Regis nunc ſecundo 4 non antea p2t- 
mo Huifſet noticiam qH ipſa fuit impkitat᷑ 
p pvictos Thomam c Joſephum de Þdicto 


prito Qdg ipſa plene adminiſttaſſet omnia 


bona & catalla que fuiſſent pdicti Barnabe 
tempoze moꝛtis ſue Et quod fpſa tunc nul- 
ta Huit bona ſeu catalla que fuiſſent Þdictt 
Barnabe in manibus ſuis adminiſtrand 
nec Huſt Þdicto die noticte ſecte Pdicte ut 
plertur Hif nec unquam poſtea pterquam 
bona & catalla ad valenciam quinq; libzat 
que ſolutioni & ſatisfactiont Þdictat Anne 
Spozle c Anne Newton de ſeparalibus de- 
bitis ſuis pdictis onerat & obligat extite - 

runt 


Curioſities in Clerkſhip. 


runt Et hoc tunc parat fuit Gificare unde 
tunc pet judicium ſi Þdicti Thomas & Joſe- 
phus actiofi ſuam Þdictam vlus eam Here 
debuef 4c. Cum ii qd eadem Maria Gifi- 
care voluit qb Þdicta ſcripta obligatozia ad- 
tunc in ſuis plenis roboze & effectu reman- 
ſet minime cancellat adnullat ſive ſatiC- 
fact #c. Et ſuperinde tivem Thomas Hoꝛ- 
ton & Joſephus ex quo pdicta Marta pꝛo- 
miſſioñ c aſſumpẽoñ ꝑ pᷣdictum Barnabam 
in vita ſua ut Þfertur fact non dedixit & ni- 
chil in barram ſive Þcluconem acconts pꝛe- 
dick Thome Þozton & Joſepht tunc dixit 
pᷣterquam qd ipla tunc non Huit aliqua bo- 
na ſeu catalla que fue pdicti Barnabe 
tempoze moztis ſue Þter bona & catalla ad 
valenciam . Þdictat quinq; libꝛat᷑ que ſolu- 
con 4 ſatisfaccofi Þdictat Anne Spozle & 
Anne Newton de ſeparak debitis ſuis p2e- 
dictis (up ſcript obligatot pdict onerat a 
obligaf exiſtebant in manibus ſuis admini- 
ſtrand pet judicium « dampna ſua occone 
pdict pmiſſiofi c afſumpcofi Þdictt Barna- 
be p ipſum ut pfertur fact non pfoꝛmat de 
bonis & catallis que fuer pdictt Barnabe 
tempoze moꝛtis ſue cum ad manus pdicte 
Marie in futuro devenirent adminiſtrand 
levand (ibi adfudicari cc. Ob quod tivem 
Thomas Þotton & Joſephus dampna (ua 
occone non pfo2zmacofi ꝓmiſſioñ « aſſump- 


Toft pic brus pla Mariam de bonis & 


catailis que fuiſfſent pdic Barnabe tempo- 
re 
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Curioſities in Clerꝶſbip. | 
re moztis ſue cum ad manus pick Marie in 
futuro devenirent adminiſtrand levand re- 
cuperare debuiſſent Set quia tunc neſcte- 
batur que dampna tidem Thomas & Joſe- 
phus luſtinuiſſent occone Þmis pcept kuit 
Uic qd ꝑ ſactrum̃ ꝓbot᷑ & leg aliũ Hotfi de 
Baälliva ſua diligent tnquit que dampna 
pdict Thomas & Joſephus (uſtinuffſent oc 
cone Þmis Et Inquiſicoñ quam æc. Cir 
conſtare fac hic a die Sancti Michis in 
tres Septimañ tunc pꝛox' (equen ſub ſigil⸗ 
lo &c. Et ſigillis æc. Ad quem diem hic veñ 
pdict Thomas & Joſephus p Attom̃ ſuum 


pdict Et tunc Git vide t Robertus Migh⸗ 


tingall Miles tunc hic mand quandam In⸗ 


quiſiconem cozam eo apud Caſtrum Moz- 


wici in Corſi Þdict 25 die Septembꝛis tunc 
ult pterif p ſacrum̃ duodecim #c. capt᷑ p 
quam compert exiſtebat qd pdick Thomas 
t Joſephus (uſtinuiſſent dampna occone 
pmis ad leptuaginta libꝛas ſeptem ſolid æ 
decem denat p Jnquificon Þdict in fozma 
dick compert de bonis & catallis que fuef 
pdick Barnabe Et que ad manus Þdict 
Marie in tunc futuro ultra ped bona & ca · 
talla que fuer pꝛed Barnabe tempoze moz- 
tis ſue ad valenc quing libꝛat᷑ pzed in mant- 
bus pzed Marie eriſten que ſolucon & la- 
tisfacion pꝛed Anne Spozle x Anne Mew- 
ton de ſeparalibus debitis ſuis pᷣdiais one- 
raf c obligat exiſtebant Et ultra bona & ca- 
talla que fuer pꝛed Barnabe tempoze * 

| tis 


Curioſities in Clerkſhip, 


tis ſue que venire contingerent ad manus 
ped Marie adminiſtrand ad ſatisfactend 
reſid p2ed ſeparał debitof pꝛed Anne Spozle 
> Anne Newton devenirent adminiſtrand 
leband Et qb pdida Maria tunc eſſet in 
miã ac. p2out p Recozd & p2oces inde 
in eadem Cur hic reſident plenius apparet 
Quod quidem judicium ſic ut pfertur HiT æ 
obtent ita Hit & obtent fuit p vero c juffa 
debito pfat Thome Ho2zton 4 Joſepho p 
pdidum Barnabam tempoze moꝛtis (ue de⸗ 
bit « adhuc inlolut Ac judicium illud adhuc 
in ſuis plenis vigoze & effedu remanet mi⸗ 
nime reverlat adnullat vacat exonerat᷑ ſive 
ſatisfact Et pᷣdicta Maria uiterius dic qd 
pdict Barnabas in vita (ua ſciłt pdict 29 
die Septembt anno Ont 1621. ſupzadicta 
apud Loddon pᷣdidam ꝑ (criptum ſuum ob- 
ligatozium pᷣdiaum ſigillo ſuo ſigillat cujus 
dat eſt eisdẽ die & anno conceſſiſſit ſe tenert 
pfat Anne Spozle in pdictis centum libus 
ſolvend eidem Anne cum inde requiſit tu- 
iſſet Que quidem centum libze tempoze 
moꝛtis pdici Barnabe fuer juſtum © verum 
debitum Ac ipſa Þdicta Maria poſtea & poſt 
pdigam Adminiſtraconem ſibt commiſlam 
[cit 4 die Febt anno regni Ont Regis 
nunc lecundo ſupzadiao apud Loddon pꝛe- 
dick in paroch & warda Pdictis lol bit eidem 
Anne Spozle 58 1. 4 10 8. in ſatisfaaione & 
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ſcriptum dictum ut plertur debif Et pꝛed 
| L Matia 


146 


Curioſities in Clerkſhip. 


Maria ulterius dic qb pdiqus Barnabas in 
vita (ua cit Þdico 9 die Jan anno Dũt 
1684. apud L. pzed p ał ſcriptum ſuum oby 


ſigil? ſuo ſigillat geren dar eisdem die 4 


anno conceſliſſet ſe tefit plarx Anne Mew⸗ 
ton in Þdictis 48 J. ſolvend eidem A. N. 


cum inde requiſit fuifſer Que quidem 48 1. 


tempoe moꝛtis pdidi B. fuet᷑ Bum & ju⸗ 
ſtum debitum ac ipſa pzed M. poſtea & poſt 
ped adminiſtraton ibi com̃is ſ(cil't pdict 
4 die Febt anno regni Ofit Regis nunc 
ſecundo ſupꝛadiao apud L. p2ed in paroch 
E ward pꝛed ſolvit eidem A. M. 281. 15s. 
in ſatisfaciofi æ exoneracon debiti pred et- 
dem A. p ſcript ul ſupꝛadiaum ut Þfertur 
debik Et ped M. ulterius dic qd ipſa 
——dfe— anno tegni c. Et non antea 
pꝛimo huit notit᷑ pred lecte pzeb Tho Craw- 
ley verſus ſplam M. Et qd ipſa plene ad. 
miniſtravit omnta-bona & catalla que fuef 
pred B. tempoze moꝛtis fue Et qd ipla 
nulla Het bona leu catalla que fuef pꝛed B. 
te md ſue in mam ſuis adminiſtrand nec 
Hutt p2eH die pꝛeöd notic lecte pꝛed ut pler⸗ 
tur hit nec unquam poſtea pᷣterquam bona 
c catalla ad valenc ped ſeparał denaf ſu⸗ 
mor pred A. S. & A. N. ꝑ ipſam M. ut 
pkertur ſoluf ac at bona & catalla ad va- 
len 10 s. que ſatistact᷑oñ Judicti pᷣdick p 


pdick C. P. & J. Slus ſplam M. ut ffer- 


tur obtent in manibus ipſius M. onerat᷑ & 


obligat exiſtunt Et hoc ec. Unve — 


Curioſities in Clerkſhip. 

ſi acco Cum hoc qd eavem P. vecrificare 
vult qb Þdicf Barnabas in pied ſepatak 
ſcripf ob nominat & obligat & pdick Barn 
in ped narracone p2ev TY Crawley nomt- 
naf e pꝛed Baifi in Reco2d Judic pvict no- 
minat c p2eH Barnabas in iſto prito ipſius 
Marie nominet ſuef uf g cab pſefi e non 
ar neq; divers Qdq poick Moria modo 
defend a pdick Mat in pꝛed Reco7d Jiidt- 
cit pꝛeð nominat᷑ (unt uf æ cad plot æ non 
at neq; diverſa gc. | 
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N Abſtract of the Act of Parliament 

of 12 13 K. V. 3. page 1, 2, 3, 4,5 
An Abſtract of the Act of Parliament of 2 
3 of Queen Ann, cap. 18. 166 
Ad ions at Common Law, how to be com- 
menced and proſecuted upon Original 
Writs againſt any Peer of this Realm or 
Lord of Parliament, or againſt any Mem- 
ber of the Houſe of Commons, or other 
Privileged Perſon upon Original Writ af- 
ter the Diſſolution, Prorogation or Ad- 
journment of both Houſes of Parlia- 
ment, 6 
The Act of 12 & 13 V. 3. ſhall not extend 
to ſubject the Perſon of any of the 
Knights, Citizens and Burgeſſes of the 
Houſe of Commons, or any Perſon inti- 
tuled to the Privilege of Parliament, to 
be Arreſted during the time of Privi- 
lege, 2, 4 
No Dcbtor or Accomptant of the Queen's 


Majeſty, or Perſon anſwerable or liable 
to 
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to Account, being a Peer of this Realm, 
or Lord of Parliament, ſhall be liable to 
be Arreſted, or being a Member of the 
Houſe of Commons, ſhall nor, during 
the Continuance of the Privilege of Par- 
liament, be Arreſted upon any Action, 
Suit, Proceſs, Order, Judgment, Decree 
or Proceeding in Law or Equity, 4,5 
ATions of Debt, ſee Debt. | 
Adminiſtrators, how to declare againſt 
them, IT 
How to proceed to Execution againſt - 
them, 20 
The day for Appearances in the Retorns of 
Writs : What? 9, 10 
How to proceed againſt the Defendant in 
caſe he doth not appear by Attorney, after 
he is retorned Summoned by the She- 
riff, | 11 
How to proceed if the Defendant doth not 
appear upon the firſt Diſtringas, 12 


Afenity a Cauſe of Challenge, . "7 
Array challenged, | ibid. 
Actions of Annuity how to be procceded 

in 30 


Proceſs of Outlawry given upon Actions 
of Annuity by the Statute of 5 R. 2. „id. 
Action of Aſſault, Battery and Impriſon- 
ment, its nature, and where it lies, and 


how to declare in it, 33 
At what Age a Woman ſhall be endow- 
cd, 40 


L 3 Where 
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Where the Widow may abide after her Huſ- 
band's Death until her Dower be 5 


fegned, 
Ajſignment of Dower muſt be certain and a. 
ſolute, ibid. 


It muſt be made either by the Sheriff by the 
King's Writ, or by the Parties by Con- 
ſent, ibid. 

Aiſiſe of Darrein Preſentment what, 3 
where it lies, 

A Writ of Right of Advowſon now aſed i © 


ſtead of Darrein Preſentment, ibid. 
In what Caſes a Writ of Right of Advow- 
lon lies, ibid. 


Audita querela what it is, and wherc it lies, 
and againſt whom and by whom to be 
brought, 69, 70, 71,72 

The Proceedings in an Audita quærela, 73 

Of the Proceſs in Audita quere before Ex- 
ecution, 74 

When the Writ ad audiendum Judicium ſhall 
iſſue out in Audita querela, 75 

Of Amercirg the Sheriff for not producin 
the Defendant's Body at the Retorn o 
the Writ, 80, 81 

Of Eſtreating Amercements into the Crown 
Office, 

Actions upon the Caſe, 138 
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B. 


F filing Common Bail to the Plain. 
tiff's Action by Members of Parlia. 
ment or Perſons privileged according to 
the Act of 12 & 13 W.3. 2, 3, 11, 12 
Bail how to be given in Audita quærela be- 
fore a Super ſedeas can be had to ſtay Exe- 


cution, 8 73,74 


Auſes of Challenge, 14, 15, 16, 17, 
| 18 


No Capias by this Act of 12 & 13 W. 3. 
lies againſt a Commoner, during the 
Privilege of Parliament, nor doth any Ca- 
pias lie againſt a Peer by the Law of 
England at any time, their Perſons being 
always protected from Arreſts and Im- 
priſonments, 18 
Upon the riſing of the Parliament a Capias 
ad ſatisfaciendum may be ſued out againſt 
the Defendant, tho he hath been a Com- 
moner, and his Body be taken in Execu- 
tion, and his Body be detained in Priſon 
until the Debt and Coſts recovered a- 
gainſt him be ſatisfied; Or an Elegit 
may be ſued out againſt his Lands and 


Goods, 19 
In what Caſes a Teſtatum Capias ad ſatisfaci- 
endum mult be ſued out, 20 
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Of ſuing out a Capias ad ſatisfaciendum a- 
gainſt an Executor or Adminiſtrator, 
20, 21 

Of ſuing to the Outlawry after Judgment, 
upon a Capias ad ſatisfaciendum retorned 
Non eſt invent, and an Exigent made 
thereupon ; And a Capias Otlegatum, ge- 
neral or ſpecial, upon the Exigent, 21, 
22. See pag. 27 

Of entring the Caveat called a Ne recipia- 
tur to forbid the filing Writs with the Cu- 
tos Brevium, 27 
Of che Writs of Capias, alias Capias, & plu- 
28 


res Capias, 


Of Actions of Covenant, 30 
A Special Replication, & c. 129 
Of the Writs of Grand Cape and Petit Cape, 
43 

Caſual Ejedor, what ? 76,77 
Cepi Corpus, what? 80 
Charge of a Rule eſtreated or not eſtrea- 
ted, x 81 


Of filing Common Bail by Members of Par- 
liament, according to the Act of 12 G. 
13 V. z. 

Of the High Court of Chancery, its Extent 
and Juriſdiction, 86, 87, 88, 89, 90, 91, 


92, 93, 94,9596, 97 
The Manner of Proceeding therein by Bill 
and Anſwer, 98, 99, IOO, 101, 102 


Of the antient way of Proceeding there- 
in in antient times, with Remarks 
there- 
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thereupon, 104, IO5, 106, 107 
Of Anſwers to Bills in Chancery, 108 
Ot Demurrers to Bills in Chancery, 109 
Of Pleas, Replications, Rejoinders and 

Surrejoinders, 110, 111,112 
Of Commiſſions iſſuing out of Chancery to 

examine Witneſſes in the Country, 113, 


I14 
Of Decrees in Chancery, 115 
Curioſities in Clerkſhrp, 119 


The Opinion of all the Judges in Exgland 
upon the Clauſe in the Act of 22 & 23 
Car. 2. cap. 9. for no more Coſts than 
Damages, 121 


D. 


A Ctions of Debt how to be commen- 
ced and proſecuted againſt Members 

of Parliament or Privileged Perſons upon 
the Act of 12 G 13 V. 3. 6, to 22 
An Action of Dower at the Common Law 
what? The Proceedings therein, 38, to 42 
Proceſs in Dower, 42, 43, 44, 45 
Darrein Preſentment wherc it lies, 49 
The manner of Procceding by way of Di- 
ſtringas upon Diſtringas ad infinitum, a- 
gainſt Members of Parliament, until they 
do appcar, 12 


E. 
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Ules to be obſerved in bringing of 
Actions of Debt by Executors, 10 
Exceptions for Favour upon Challenges, 
what? 18 
In what Caſes Elegits may be ſued out as 
gainſt the Lands and Goods of 1 
privileged by Parliament, 
Of ſuing out Exigents upon Outlawries 2 
fore or after Judgment, 21, 22, 25, 26, 
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Exceptions to a Declaration in an Action of 
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Pleas for 48s. & 7 d. recovered in an 
Action upon the Caſe in a Court Baron 
and Hundred Court, 126 


F. 


F Actions of Formedon, the ſeveral 
kinds, and in what Caſes they do 
ic, 


45, 46, 47 
Of the Summons, Proceſs and Proceedings 


in Formedon, 48 


N. 
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Ntry of a Judgment by Non-Suit upon 
a Writ of Privilege, &c. 131 
Non-tenure pleaded, &c. 134 
O. 


HE Method of Proceedings in the 
| Office of Pleas, or Common-Law- 


lde of the Court of Exchequer, 85 
P. 


N what Caſes an Action of Partition 
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How many ſeveral ways Partition may be 
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The Proceſs in Partition, 36 
How Partition may be made by Joint-Te- 
nants and Tenants in Common, ibid. 
Of Eſſoins in Partition after Summons, and 


how to adjourn them, 36, 37 
Q. 


CF” Impedit, what? where it lies, = 

8 48, 49, 50 

In what Caſes the Biſhop, and where the 
Queen may preſent by Laps, 50 


© | In 
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In what Caſe he that hath Right to preſent 
may have a Writ of Right of Advow- 


ſon, ibid. 
Proceſs and Proceedings in Actions of Qua- 
re Impedit, 52, 53, 60 


Of the ſeveral Pleas to this Action, 61 
Of the Method of Proceedings in the 


Queen f Bench, 78 
R. 

F the Proceſs in Replevin in the time 

of Privilege of Parliament, 29 

Proceſs of Outlawry after] udgment i in Re- 

plevin given by Statute, 30 
7. 


F the Proceedings in Treſpaſs againſt 
a Member in Parliament upon Ori- 
ginal and Diſtreſs infinite during the 
time of Privilege, or out of the time of 


Privilege, 29 
Trover, the Nature of the Action, and where 
it properly _ 30 


The Difference berween Actions of Trover 
and Actions of Detinue, 31 
Upon pleading Non culp. by the Defendant, 
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